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Subject: Interagency Consultation Streamlining Process

In an effort to continuously improve implementation of the streamlining process and to reaffirm our commitments to this program, we are directing our respective field units to adopt the following guidance and support the actions described below to be taken by the Interagency Level 4 Coordinators.  We appreciate the hard work and commitment displayed by all agency staff in carrying out this program to ensure its success.  This memorandum constitutes a supplement to the July 1999, edition of the interagency consultation streamlining guidance.

Actions to be taken by the Level 4 coordinators

1. Develop an interagency training program to improve the agencies' collective knowledge of the streamlining process by field staff and managers in the Forest Service (FS), Bureau of Land Management (BLM), U.S. Fish and Wildlife Service (FWS) and the National Marine Fisheries Service (NMFS).  Training would focus on: new managers and Level 1 and 2 team members; issues such as how to deal with new listed species (particularly wide-ranging species); and questions about interpretation and application of streamlining procedures.  A proposal has been developed by the Level 3 team for organizing local training workshops (see enclosure 1).  Additional staff work by the Level 3 team is needed to further develop the training program and curriculum, assemble an interagency training cadre, and implement the training program.

2. Establish an interagency team to review the NMFS (salmon and steelhead) and FWS (bull trout) effect matrices, and address specific technical and policy issues identified by field staff. 

3. Establish an interagency team to explore and recommend ways to expedite land management plan, programmatic, and batched action consultations.  A report summarizing this effort will be prepared by the team for Regional Executive review.

4. Request that Regional Executives expedite resolution of outstanding issues such as water conveyance and road access issues that have been elevated to the national level.

Supplemental Guidance for Level 1 and 2 Teams

1. Level 1 and 2 teams that are not fully functioning are to follow the following steps:

(a) Managers should ensure that interagency teams are in place;

(b) Managers should encourage agency personnel to coordinate issues through the teams and use the streamlining process rather than circumventing it;

(c) Workshops should be organized (see enclosed training proposal);

(d) Level 1 teams in adjacent geographical areas should be encouraged to meet jointly to compare notes regarding the consultation process in an effort to ensure consistency of approaches across teams.  Managers should actively encourage team members to identify any problems in carrying out the streamlining program so that they can be identified and addressed as soon as possible.

2. Based on concerns raised regarding the relationship between sections 7(d) and 7(a)(2) of the Endangered Species Act, and questions regarding the applicability of section 10(a)(1)(A) permits to recovery-related projects, supplemental Questions and Answers (Q&A's) addressing these issues have been developed (see enclosure 2; see also July 1999, guidance, pp. 1-5, Phase 2 Section, Question 1, Sections II-C, and II-F).

3. Field personnel should have a good working knowledge of the guidance and the related Q&A's.  Some issues raised by the Level 1, 2, and 3 teams are already addressed in the guidance.  Particular attention should be given to sections regarding: consultation time lines, what constitutes a complete Biological Assessment (BA), streamlining structure, and the use of Level 2 teams for elevations.  We believe that if the basic streamlining protocol is being implemented, procedural inefficiencies in section 7 consultation will be reduced.

4. Level 1 teams should review and sign off on the adequacy of final BAs before they are submitted to the regulatory agencies.  When the action agency submits the BA, as finalized by the Level 1 team, the agency's cover letter requesting consultation should reference the Level 1 team review and conclusions.  The clock relative to consultation streamlining deadlines begins to run as of the date the BA, as approved by the Level 1 team, is formally received by NMFS/FWS.  Subsequent modification to the proposed action by action agencies may require adjusting the deadline. (See also the July 1999, guidance, pp. I-4,5, Question 1, Section II-F).

For actions that are not likely to adversely affect listed species or critical habitat, submitted via final BAs with Level 1 team sign-off, FWS and NMFS will provide a standard concurrence letter that incorporates by reference the Level 1-approved BA analysis.  (See also the July 1999, guidance, Section II-C, 1).

For actions that are likely to adversely affect listed species, assuming Level 1 team sign-off on final BAs, the FWS, NMFS, BLM, and FS as appropriate, will:

(a) send the action agency "notice" (letter or e-mail) acknowledging receipt of the BA within 2 weeks;

(b) request time extensions if either Service needs more time to complete consultation within 2 weeks;

(c) request any additional information needed within two weeks of receiving the BA (however, such requests should be minimal due to Level 1 team review and sign-off); and

(d) action agencies will contact regulatory agencies regarding the disposition of the BA if notice is not received within two weeks.

[See also the July 1999, guidance, Section, II-C,1].

5. Administrative units should consider watershed analysis results and recommendations (where completed and appropriate), project support rationale, and anticipated interagency agreed-upon project design criteria that avoid and minimize take of listed species into National Environmental Policy Act (NEPA) documents prior to development of the BA.  This should reduce the need for additional information requests or terms and conditions during the consultation process. (See also the July 1999, guidance, Section II-E,1).

6. Discontinue quarterly interagency reporting.  The consultation databases of the respective agencies can provide that information on an as needed basis.  (See also the July 1999, guidance, Section II-D-2, items 6 and 7).

If you have any questions regarding these recommendations, please contact your respective interagency coordinators.
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Enclosure 1

Section 7 Consultation Streamlining Refresher Workshop

Goal:  To improve understanding of the streamlining process by field staff and managers of the U.S. Fish and Wildlife Service, Bureau of Land Management, National Marine Fisheries Service, and USDA Forest Service.

Rationale: Refresher sessions are needed because of the many new managers and Level 1 and 2 team members from all agencies, new listed species (particularly wide-ranging species), and, consequently, questions arising about interpretation and application of the process.  Workshop presentations will include: (1) identifying changes from the 1997, guidance; (2) providing examples of new and more efficient approaches to consultation; (3) exploring ideas about further improving the process; and (4) providing a general overview of the goals and objectives of the process for those personnel new to the process.  Additional discussion regarding conflict resolution, professional risk-taking, and team-building to improve team operations could benefit personnel from all four agencies.

Approach: We propose that refresher sessions be conducted by small teams made up of Level 4, Regional Office Level 3, and Field Office level 3 personnel, with additional input by folks with expertise in conflict resolution and team building.  This effort would commence in FY 2000, and focus at the province level (i.e., sessions will include more than one area and more than one Level 1 and 2 team).  Efforts will be made to tailor workshops to meet local or area-specific needs, but will also include a standard component to ensure consistency.

Participants: Participation by all managers, Level 1 and 2 team members, and other personnel affected by the consultation streamlining process is recommended.  Program specialists (e.g., foresters, engineers, etc.) are also encouraged to attend.

Enclosure 2

Section 7(d) and 10(a)(1)(A) Q&As

Q: What application, if any, does section 7(d) of the ESA have relative to the consultation streamlining process? 

A:  Section 7(d) specifies that, "after initiation of consultation... the Federal agency and the permit or license applicant shall not make any irreversible or irretrievable commitment of resources with respect to the agency action which has the effect of foreclosing the formulation or implementation of any reasonable and prudent alternative measures" to avoid jeopardy to the species or destruction or adverse modification of critical habitat that may result from the proposed action.  

Compliance with section 7(d) is required for all actions where consultation has been initiated (50 CFR 402.09).  Such compliance is not a substitute for completing the consultation process to comply with section 7(a)(2) of the ESA (see discussion below).  Action agency and applicant compliance with section 7(d) does not provide any exemption from the section 9 prohibitions of take.  

Q:  Who is responsible for section 7(d) determinations?

A:  The Federal action agency and any applicant are responsible for determining that no irreversible or irretrievable commitment of resources will/has occurred during the formal consultation process (50 CFR 402.09).

Q:  Will the regulatory agencies provide written concurrence with a section 7(d) determination, if requested?  

A:  No.  As indicated above, this determination is the responsibility of the Federal action agency and any applicant.  The Federal regulatory agencies may provide technical assistance regarding the biological consequences on listed species or critical habitat of continuing an action prior to completion of formal consultation.  

Q:  How does a section 7(d) determination differ from consultation under section 7(a)(2)?   

A: Section 7(a)(2) of the ESA is an affirmative obligation for the Federal action agency to consult with the FWS or NMFS to ensure that their proposed action does not jeopardize the continued existence of listed species or destroy or adversely modify critical habitat.  Section 7(d) of the ESA is a prohibitive measure to ensure that the consultation process under section 7(a)(2) is not undermined.  Compliance with section 7(d) does not relieve the Federal action agency of its affirmative obligation to comply with section 7(a)(2).

Q:  Is section 7 the only process available to address Federal actions that may affect listed species?  

A: In addition to consultation under section 7(a)(2) for actions that may affect listed species, actions involving the purposeful take of listed species to enhance their recovery may be exempted from the section 9 take prohibitions through the issuance by the FWS or NMFS of scientific take, or recovery, permits under section l0(a)(l)(A) of the ESA.  The issuance of such permits is subject to compliance with section 7(a)(2) and an internal FWS or NMFS formal consultation is completed prior to the issuance of recovery permits.  An example of this approach is described below.   

The FWS has completed an internal programmatic biological opinion addressing the effects of issuing recovery permits for activities that would enhance the survival of the threatened bull trout.  Specific activities potentially involving take of the bull trout that could be authorized by these permits include: population surveys using direct observation and/or involving capture through electrofishing, gillnetting, seining, and trapping; handling, marking, tagging, attaching radio and sonic transmitters; collection for hatchery propagation and outplanting activities; tissue sampling and import/export of tissue samples for scientific (including disease and genetic) research; and habitat restoration or enhancement activities such as stream channel restoration, fish passage improvement, culvert replacement, and irrigation diversion screening.  
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