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Introduction:  This report addresses the RTT assignments in the ICS Strategy for the Prineville Elevation (conference call of June 23, 2005).  It examines the issue summaries and describes options for resolving/answering the issues based on RTT review and analysis, as well as L1 and L2 Team discussions in Prineville.
The following procedures will be followed:

1. Clarify the issue – use the notes from the ICS conference calls;
2. Present the findings – this draft report;
3. Validate the findings in a face-to-face meeting with L1/L2 folks;
4. Present the recommendations in a final report and memo to the ICS.  Provide in that report direction for specifically amending the BA and BO. 
Issue #1 - Unauthorized Use of Cattle.  This issue seems to stem from the BLM raising trespass livestock use in the Biological Assessment (BA) and NOAA Fisheries responding to the concern with terms and conditions in the Biological Opinion (BO).   Unauthorized use has contributed to resource conditions and effects on steelhead in the Upper John Day River Basin.  However, unauthorized use or livestock grazing occurring as trespass is not a legal use for which the action agency (in this case the BLM) actually permits or authorizes - this is an unintended and illegal activity and therefore not part of the proposed action or directly the subject of any section 7 consultation.  Consequently,  imposing  terms and conditions related to an illegal use is not what is intended in the consultation direction.  Existing processes are in place through regulations and policy for dealing with this if and when it occurs - including notifying NOAA.  
RESPONSE: Unauthorized use, if it has occurred, or if it is reasonably certain to occur, should be addressed in the BA in the description of the proposed action and in the analysis of effects of the proposed action as follows:

Description of the federal action:  Clarifying the action agency’s obligation under the regulations to respond to acts of unauthorized use eliminates the need to address this action in the Incidental Take Statement.  The description of the federal action should include a statement similar to the following:   

Unauthorized grazing use has occurred in this allotment/pasture in the past, and/or some unauthorized use is reasonably certain to occur in the future.  BLM grazing regulations define unauthorized use in subpart 4140.1, Prohibited Acts.  “The following acts are prohibited on public lands and other lands administered by the Bureau of Land Management:  1). Allowing livestock or other privately owned or controlled animals to graze on or be driven across these lands:  i). without a permit or lease, and an annual grazing authorization;  ii).  In violation of the terms and conditions of a permit, lease, or other grazing use authorization including, but not limited to, livestock in excess of the number authorized;  iii). In an area or at a time different from that authorized.”   The regulations require BLM to impose penalties for violation of prohibited acts on public lands.  Unauthorized use is not part of the federal action.  If a prohibited act occurs, BLM’s response constitutes a separate federal action.  
By regulation, the description of the federal action must include any measures proposed to assure compliance with terms and conditions of the permit, lease, or other authorization.  Likewise, if unauthorized use is reasonably certain to occur in the future (e.g., noncompliance or trespass has occurred repeatedly in the past affecting the environmental baseline condition), it should also include any measures proposed to minimize the potential for unauthorized use of livestock not under any permit, lease, or other authorization.  This should include a description of how the agencies will coordinate when unauthorized use occurs.  
Design Criteria in the proposed action:  Where unauthorized livestock use has been documented, the federal action should incorporate approaches to address how any situations that led to these effects can be addressed.  Thus, the BA should describe how the federal action can be managed to minimize the potential for unauthorized use.  For example, livestock use supervision and fence maintenance carried out as part of the management of a grazing allotment can be used to address problems with livestock access into unwanted areas.  Feedback from monitoring can be used to adaptively manage the allotment.  Such monitoring would assess whether unauthorized use occurs, and if it does, actions would then be taken to reduce the potential for continued future unauthorized use.  If unauthorized livestock use cannot be resolved by managing the federal action, conservation recommendations can be included in the BA that might suggest working with adjacent landowners to control livestock movements.  This would be consistent with Section 7(a)(1) obligations of federal agencies to carry out programs for the conservation of listed species.  
Analysis of the effects of federal actions:  Unauthorized livestock use is not part of the federal action, neither are its effects interrelated to, or interdependent of the action.  Actions to respond to unauthorized use through imposition of penalties constitute a separate federal action.  Even though it is a separate action, any unauthorized livestock use that has occurred in the past, or is reasonably certain to occur in the future, and potentially affects a listed species, must be considered in the BA and, for formal consultation, in the BO.   
1.  In the Environmental Baseline:  Where unauthorized use has occurred in the past and has had an impact on conditions for species in the action area, this unauthorized use and its influence on conditions should be described in the environmental baseline section of the BA (and BO).   
2. As a Cumulative Effect:  Where unauthorized use is a non-federal action, reasonably certain to occur in the Action Area in the future, its effects should be described in this section.  
Reinitiation of ESA consultation should take place when unauthorized use occurs if the use resulted in:  1. an effect on the listed species not previously considered in the BA, 2. a change to the environmental baseline, or 3. take specified in the BO is exceeded.  The Level 1 Team, or relevant agency members of the Level 1 Team, should be convened to address these criteria for reinitiation.  
Issue #2 - MCR Steelhead Spawning Surveys.  The BA acknowledges that these surveys currently take place under certain situations in some of the allotments and the BO formalizes the requirement for spawning surveys as a term and condition.  There needs to be clarification in terms of where and when surveys will take place and outline this in the proposed action - the assumption by the BLM is that the requirement,  as spelled out in the Terms and Conditions in the BO, calls for a 100% survey.   

RESPONSE:  Spawning surveys are part of monitoring and adaptive management.  They are used to assess redd vulnerability to livestock disturbance.  They may also be used to assess compliance with the level of “take” authorized in the BO.  Term and Condition 1(a) on page 49 of the BO provides for a general survey of all spawning redds within the range of MCR steelhead and where livestock graze prior to July 15.  This general requirement lacks specificity to understand how, where, and when to monitor.  Page 34 of the BA states that spawning surveys will be conducted, but again there are no specifics.  

1. Where fish spawn, or are likely to spawn; cattle are present during spawning and incubation; and cattle have access to the spawning habitat; the Level 1 Team should determine the likelihood of Take.  Some studies show a high likelihood of take for accessible habitats, others show lower probability depending upon local conditions.  Some factors that affect this probability include:  redd accessibility, timing relative to flood, substrate resistance to cattle trampling, density of woody riparian vegetation, and others. 
2. Monitoring must occur to document whether the amount of incidental take has been exceeded.  Any take exemption provided in a BO is only in effect if monitoring is done.  Thus monitoring is a critical component of the action agency’s responsibility in the consultation, and is the only way to know if the action is consistent with the BO and Incidental Take Statement.
3. As long as the redd monitoring is identified as part of the action in the BA, the BO does not need to repeat that measure as part of term and conditions (T&C’s).  The BO should indicate that redd surveys are being conducted and the monitoring feedback used to determine if the take authorization has been exceeded.

4. The BA needs to be specific about the proposed monitoring protocol:  where, when, and how each spawning reach vulnerable to take will be surveyed.  This is not necessarily a survey everywhere, every year, but could be a sub-sample at random and where cattle have access to redds.
5. The monitoring protocol should clarify specifically what conditions constitute a potential redd disturbance.  Examples might include:  observed cattle in the stream, observed cattle in the stream near spawning habitat, observed cattle in the stream on spawning habitat, observed cattle in the stream on active redds,  observed hoof prints in the stream, observed hoof prints in redds (any ungulate), observed hoof prints in redds with evidence of cattle (prints and excrement) on the banks adjacent to the observation.  These descriptions are important because they identify the relative probability of take.
6. The intensity of monitoring should be commensurate with the level of anticipated risk.  If the risk of take is low, then monitor at lower intensity and mainly for redd disturbance observations.  If the risk is high, then monitor frequently enough to determine if cattle actually enter the stream and walk in spawning habitat.
7. The L1 Team should discuss and be in agreement with the monitoring protocol.  The protocol should be included as part of the BA, perhaps in the appendix or as part of the proposed action.  The BO should just reference the protocol.

Issue #3 - Protection of Redds.  This issue is somewhat similar to Issue #2/spawning surveys.   The overall goal related to both of these issues is to protect the resource in how the livestock grazing use is managed.   

RESPONSE:  Protection of redds is clearly linked to the monitoring requirements in Issue #2.

Redds may need to be protected to prevent exceeding the level of authorized take.   Studies have shown that, in the right conditions, cattle may disturb a substantial number of redds.  The key is knowing whether such conditions exist and redds are likely to be trampled.  The monitoring protocol should be adequate to make this assessment.  
1. Use feedback from monitoring to determine if an adaptive management change is needed.  Where monitoring suggests that “take” has or is likely to occur, some action(s) would be taken to protect the spawning habitat and reduce the likelihood of continued cattle accessing the stream in that location.  This “adaptive management” process should be described in the proposed action.  
2. The BA needs to clearly describe the potential adverse effects of redd disturbance wherever it may occur.  Because there is not a matrix indicator for spawning/ incubation habitat, no discussion of redd disturbance was provided within the descriptions of direct, indirect, and cumulative effects in the BA.  All references to potential redd trampling are contained in the attachments, and these attachments inconsistently address redd disturbance potentials and redd protections.  For example, Cottonwood Creek on page 88 includes descriptions of mitigations for redd trampling, but Little Wall Creek on page 90 is also subject to potential redd trampling but there are no recommendations for protection.
3. The T&C’s in the BO are too restrictive and vague.  One might interpret these as requiring an electric fence around every redd that occurs where cattle are grazing.   
4. The best approach is to clearly articulate in the BA, as part of the proposed action,  the protection measures planned for each vulnerable spawning habitat.  Such measures should include:
a. The proposed monitoring protocol – where, when, how – as described under Issue #2. 
b. What measures to take if direct redd trampling is observed.
c. What measures to take if there is indirect evidence that redd trampling occurred (observed hoof prints in the redd and cattle prints/excrement on the adjacent banks).  

d. What measures to take if there is no direct or indirect evidence of redd trampling, but evidence of the potential for take, e.g., cattle observed in the stream but at the time of the observation they are not in the spawning habitat and no hoof prints are observed in the spawning habitat.  

5. The protection measures should be included as part of the proposed action in the BA, and/or should be handled through adaptive management as a response to monitoring.   
6. Specific measures should be identified by the Level 1 Team.
Issue #4 - Streamlining Process.   All participants on the conference call agreed that the streamlining process was not followed according to the procedures outlined in the July 27, 1999 interagency agreement.  Additionally, the May 27, 2003 memo from the Regional Executives pointed out a number of lessons learned that could have been valuable in how this consultation was conducted.   

RESPONSE:  Follow procedures in the streamlining agreement and addenda (memos). 

· Draft BOs, especially draft terms and conditions, should be reviewed by the Level 1 teams; members should coordinate internally to determine whether their Level 2 representative, local manager, or others should also review the draft.  Concerns and comments should be communicated via e-mail, telephone, and in meetings as appropriate.  All issues should be resolved prior to finalizing the BO, including use of both the formal and informal elevation processes, as needed.  Action agency representatives should state clearly when they agree that the BO is ready to be finalized and signed.  

· The Biological Assessment subject to this elevation provided attachments with information for each of the allotments under consideration.  There was some variation among the descriptions in terms of what information was provided.   Consider developing a concise, consistent format that assures all relevant information is provided for each allotment, including negative “not applicable” notations so that it is clear no information has been omitted.

· Assure good communication between and among Level 1 and 2 teams.  In the case of this elevation, Level 1 team members would have benefited by having more communication from Level 2 on the process and issues.  Likewise, there was confusion about which of the Level 2 teams (Central Oregon and Blue Mountains) had responsibility for this elevation.  The RTT suggests that there be a meeting of the teams to review and update direction, procedures, and agreements.  We recommend that the following issues be on the agenda:  boundaries and responsibilities of the Central Oregon and Blue Mountains teams and mechanisms for the teams to coordinate; ICS memos providing regional streamlining direction; updates or development of local procedures for streamlining.  Consider a “retreat” format for the meeting as an opportunity to further strengthen relationships. 
· The Level 2 Teams should meet at a minimum twice annually, and more frequently if discussions are needed concerning priorities, workload, or unresolved issues.  At least one of these meetings should be held jointly with the L1 team.  This conforms with the streamlining guidance.   

· As discussed with the Level 1 and 2 teams, the RTT strongly recommends that teams visit allotments and other project sites together in the field.  Use this mechanism to assure common understanding of conditions on the ground, issues, and opportunities to resolve concerns.

· We strongly encourage Level 1 and 2 Teams to use a designated facilitator or management liaison, who could be used to help assure interagency communications and coordination.  Such a facilitator or management liaison would be knowledgeable of, and help to assure consistency with the streamlining procedures.  The individual would attend both L1 and L2 meetings to improve cross-communications. 
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