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42 U.S.C. 9620(h) REQUIREMENTS FOR CONVEYANCE OR TRANSFER OF FEDERAL REAL PROPERTY 

Timely Transfer under 120(h) (3).

Pursuant to 42 USC 9620(h) (1), the contract for sale or other transfer of real property on which any hazardous substance was stored for one year or more, known to have been released, or was disposed of, shall include a notice of the type and quantity of such hazardous substance and notice of the time at which such storage, release, or disposal took place, to the extent such information is available on the basis of a complete search of agency files. 

Pursuant to 42 USC 9620(h)(3)(A)(i), each deed entered into for the transfer of such property by the United States to any other person or entity shall contain, to the extent such information is available on the basis of a complete search of agency files:
(I) a notice of the type and quantity of such hazardous substances, 
(II) notice of the time at which such storage, release, or disposal took place, and 
(III) a description of the response or corrective action taken, if any.  [This includes a description of all institutional and engineering controls put into action on the property and of the conditions upon which these controls may be lifted.]

Pursuant to 42 USC 9620(h) (3) (A) (ii), except in cases where the person or entity to whom the real property is transferred is a potentially responsible party with respect to such property [42 USC 9620(h) (3) (B)], or in cases where a deferral is granted pursuant to 42 USC 9620(h) (3) (C), the deed shall also contain a covenant warranting that: 
(I) all response action necessary to protect human health and the environment with respect to any such substance remaining on the property has been taken[footnoteRef:1]1 before the date of such transfer, and that  [1: 1 Pursuant to 42 USC 9620(h)(3)(B), all remedial/response action necessary to protect human health and the environment with respect to any substance remaining on the property on the date of transfer are deemed to have been taken if the construction and installation of an approved remedial design has been completed, and the remedy has been demonstrated to the Administrator [of the EPA] to be operating properly and successfully.  The carrying out of long-term pumping and treating, or operation and maintenance, after the remedy has been demonstrated to the Administrator [of the EPA] to be operating properly and successfully does not preclude the transfer of the property.] 

(II) any additional response action found to be necessary after the date of such transfer shall be conducted by the United States.

Additionally, pursuant to 42 USC 9620(h)(3)(A)(iii), the deed shall also include a clause granting the United States access to the property in any case in which response or corrective action is found to be necessary after the date of such transfer.
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Pursuant to CERCLA Section 104, as delegated by Executive Order 12580, the Forest Service generally has the lead agency authority with respect to the cleanup of hazardous substances on National Forest System (NFS) lands.  Under CERCLA and the National Contingency Plan (NCP), 40 C.F.R. Part 300, the role of the State with respect to a Forest Service lead response action on NFS lands is to identify the State’s applicable or relevant and appropriate requirements (ARARs).  The State has no authority to oversee a Forest Service lead CERCLA response action on NFS lands, require the Forest Service to enter into an agreement under the State’s Voluntary Cleanup Program (VCP), or require the Forest Service to pay the State’s oversight costs.  However, there may be unique circumstances where a State’s role may go beyond responding to the Forest Service’s request to identify State ARARs.  For example, depending on the facts of a particular site, the State may attempt to assert its authority with respect to “hazardous waste” under the Resource Conservation and Recovery Act (RCRA).  Consult with OGC PCT concerning sites where a State environmental enforcement agency is seeking to assert its RCRA authority, e.g., through issuing a Notice of Violation (NOV) or administrative order.

CERCLA Section 120(h)(3)(A)(ii)(I) requires a deed covenant that all response actions necessary to protect human health and the environment have been taken before the transfer.  Pursuant to CERCLA and the NCP, the Forest Service is responsible for making that determination at Forest Service lead sites on NFS lands.  In addition, pursuant to Section 120(h)(3)(A)(ii)(II), the Forest Service must covenant that any additional response action found to be necessary after the transfer, with respect to hazardous substances on the property before the transfer, will be conducted by the United States.  There may be situations where the transferee may request a “no further action” determination by a State, as a condition of the negotiated property transfer agreement.  Such a provision in the transfer agreement is not recommended because the State may then seek to assert an “oversight” role in the cleanup.  In most cases, the determination that no further response actions are necessary will be made solely by the Forest Service and the Forest Service will then be able to give the Section 120(h)(3)(A)(ii)(I) & (II) “no further action” and “comeback” covenants.  Generally, these covenants should be sufficient to market the property and the “comeback” covenant, in particular, should be more than sufficient assurance to the transferee that the United States stands behind the environmental condition of the property.

Section 120(h)(3)(B) provides that, for purposes of the 120(h)(3)(A)(ii)(I) “no further action” covenant, the agency can covenant that all necessary response action has been taken before the date of the transfer if construction and installation of the approved remedy has been completed and has been demonstrated to Environmental Protection Agency (EPA) that the remedy is “operating properly and successfully” (OPS).  Carrying out long-term pumping and treating or operations and maintenance requirements will no preclude an OPS determination.  Pursuant to Section 120 (h)(3)(B), the OPS determination is made by EPA, not the State.
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Early Transfer under Section 120(h)(3)(C), Covenant Deferral Request (CDR).

An alternative that may be available is for the Forest Service to proceed with an “Early Transfer” under a CERCLA Section 120(h)(3)(C) Covenant Deferral, which allows the transfer of contaminated property by deferring the Section 120(h)(3)(A)(ii)(I) covenant that all necessary response action has been taken until after the transfer, provided that certain requirements are met, including obtaining concurrence from the Governor of the State (for non-NPL site), or the Administrator of the EPA (for NPL sites), that the property is “suitable” for early transfer.  The suitability determination must be based on a finding that: (1) the property is suitable for the intended use by the transferee, and the intended use is consistent with protection of human health and the environment; (2) the deed contains “response action assurances”, including provisions for any necessary use restrictions on the property to ensure protection of human health and the environment and any necessary use restriction so that the cleanup will not be disrupted; (3) the agency has provided notice in the Federal Register and a 30-day opportunity for public comment on the suitability of the property; and (4) the early transfer will not substantially delay any necessary response action.  A considerable amount of coordination must be done with the proposed transferee to “privatize” the cleanup, i.e., where the transferee agrees to conduct the cleanup.  Such an agreement with the transferee can satisfy the “response action assurances” requirement of the suitability determination.  Under an “Early Transfer” where the cleanup is “privatized”, the transferee will then bear the responsibility of interaction with the State concerning satisfying State requirements.  At a non-NPL site, the State will have to agree with this arrangement in its concurrence to the suitability determination.

Pursuant to 42 USC 9620(h)(3)(C)(ii), in cases where the Administrator, with the concurrence of the Governor of the State in which the facility is located (in the case of real property at a Federal facility that is listed on the National Priorities List), or the Governor of the State in which the facility is located (in the case of real property at a Federal facility not listed on the National Priorities List) grants a deferral under 42 USC 9620(h)(3)(C), concerning the requirement to undertake all response action necessary to protect human health and the environment before the date of the transfer, the deed shall contain assurances that—

(I) provide for any necessary restrictions on the use of the property to ensure the protection of human health and the environment; 

(II) provide that there will be restrictions on use necessary to ensure that required remedial investigations, response action, and oversight activities will not be disrupted; 
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(III) provide that all necessary response action will be taken and identify the schedules for investigation and completion of all necessary response action as approved by the appropriate regulatory agency; and 

(IV) provide that the Federal agency responsible for the property subject to transfer will submit a budget request to the Director of the Office of Management and Budget that adequately addresses schedules for investigation and completion  
of all necessary response action, subject to congressional authorizations and appropriations. 

In the case where a deferral under 42 USC 9620(h)(3)(C) has been granted, once all response action necessary to protect human health and the environment with respect to any hazardous substance remaining on the property on the date of transfer has been taken1, the United States shall execute and deliver to the transferee, pursuant to 42 USC 9620(h)(3)(C)(iii), an appropriate document containing a warranty that all such response action has been taken.

Clean Transfers under Section 120(h)(4).

“Clean Transfers” are authorized under Section 120(h)(4), which was added to CERCLA Section 120(h) as part of the Community Environmental Response Facilitation Act, primarily to expedite the transfer of “clean” portions of military bases that were being closed under the base closure laws.  In addition to properties being transferred under the base closure laws, Section 120(h)(4) authorizes the transfer of “uncontaminated” property “on which the United States plans to terminate Federal Government operations” (TFGO).  “Uncontaminated” for purposes of Section120(h)(4) means that “no hazardous substances and no petroleum products or their derivatives were known to have been released or disposed of” on the property.  The investigation required under Section 120(h)(4) is different from, and more complex than, the “complete search of agency files” required under Section 120(h)(1) - (3).  With respect to properties located within NPL sites, EPA is responsible for concurrence with the finding that the property is “uncontaminated.”  For properties not on the NPL, the State DEQ or equivalent agency is responsible for concurrence with findings that properties are “uncontaminated” by hazardous substances under Section 120(h)(4).

Because of the vague and potentially complex requirements to qualify a parcel for a “Clean Transfer” under Section 120(h)(4), the United States General Services Administration (GSA) has indicated that the Section 120(h)(4) authority has rarely been used and recommends that the authority be avoided.  GSA and OGC PCT have opined that Federal agencies have the discretion to use Section 120(h)(3) “Timely Transfer” procedures, instead of Section 120(h)(4) “Clean Transfer,” whenever Section 120(h)(3) is otherwise applicable.  Therefore, for properties where 
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there is no record of hazardous substance activity, or no evidence of releases of hazardous substances that require a response action, the Forest Service should assert that “all necessary 
response actions” have been taken and assert the Section 120(h)(3)(A)(i) “Timely Transfer” deed covenants.

In the event that the Forest Service, in its discretion, determines that it is in the interest of the Forest Service to use the Section 120(h)(4) “Clean Transfer” authority, the Forest Service should consult with OGC PCT concerning coordination with the State.  Transaction screening worksheets and/or Phase I/II reports must be submitted for DEQ review no less than 6 months in advance of expected termination of Forest Service operations on the property.  Concurrence is deemed obtained if the State does not respond within 90 days.  Because of the Constitutional principle of Supremacy of the Federal Government, a State’s non-concurrence cannot prevent a Federal agency from transferring the property.  In many cases the State will provide comments or a letter stating that no further action is needed.  Although State approval is not required, the authorized officer should make every effort to address any comments or concerns offered by the State prior to conveyance (See EM-2160-2, Forest Service Guide to Land Transactions, for additional information related to TFGO).  Consult with the OGC Pollution Control Team concerning issues relating to obtaining State concurrences under CERCLA Section 120(h)(4).

Under 42 USC 9620(h)(4), the term “Termination of Federal Government Operations” refers to the termination of discrete activities or functions by an agency (e.g., administrative sites and work centers where there is a federal workforce present) at the subject property upon which the property will be conveyed.  TFGO does not include operations by permittees or concessionaires. Pursuant to 42 USC 9620(h)(4), when a property will be transferred upon Termination of Federal Government Operations, a detailed investigation of the real property shall be completed at least 6 months before the termination of operations to determine or discover the obviousness of the presence or likely presence of a release or threatened release of any hazardous substance or any petroleum product or its derivatives, including aviation fuel and motor oil, on the real property.

The results of the investigation shall be provided immediately to the Administrator and State and local government officials, and made available to the public [provide public notice].  The primary purpose of this investigation is to speed the transfer and beneficial reuse of the property by enabling the segregation of “uncontaminated” and “contaminated” parcels, since 42 USC 9620(h)(4) enables the transfer of the “uncontaminated” parcels while the cleanup of the “contaminated” parcels is completed.

The investigation is deemed to be complete when, in the case of real property that is part of a facility on the National Priorities List, the Administrator of the EPA [or his designated official] concurs with the results of the investigation, or, in the case of real property that is not part of a facility on the National Priorities List, the appropriate State official concurs.  In the case when 
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concurrence is required from a State official, the concurrence is deemed to be obtained if, within 90 days after receiving a request for the concurrence, the State official has not acted (by either concurring or declining to concur) on the request for concurrence. Because of constitutional principles relating to supremacy of the Federal Government, a State’s refusal to concur cannot prevent the transfer.  However, the agency should document in its files the reasons why it disagrees with the State’s rationale for declining to concur.

Pursuant to 42 USC 9620(h)(4)(D), the deed entered into for the sale or transfer of any “uncontaminated” parcel of such property by the United States to any other person or entity shall contain—

(i) a covenant warranting that any response action or corrective action found to be necessary after the date of such sale or transfer shall be conducted by the United States; and 

(ii) a clause granting the United States access to the property in any case in which a response action or corrective action is found to be necessary after such date at such property, or such access is necessary to carry out a response action or corrective action on adjoining property. 

 


