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Digest:

2450 - This amendment incorporates the direction previously issued in interim directive (ID) 2450-2002-3, regarding the minimum requirements for Contracting Officers, Forest Service Representatives, and Sale Administrators, and also makes minor corrections in spelling, punctuation, and style practices throughout the chapter.  Substantive changes are as follows:

2450.1 - Removes the authority to administer logging safety rules, which are the responsibility of the Department of Labor.

2450.43 - Adds direction that the Regional Forester may authorize Contracting Officers to cancel timber sales in certain situations.  Revises responsibility for designation of Contracting Officers to include all contract Forms FS-2400-6 and FS-2400-6T, FS-2400-3S, FS-2400-3T, and 
FS-2400-3P, and FS-2400-2.

Digest--Continued:

2450.44 - Revises authority for designation of Contracting Officer to include only contract 
Form FS-2400-4.
2452.41 - Increases minimum requirements for Contracting Officers, eliminates the requirement for a Regional certification program, and adds requirements for administering contract Form 
FS-2400-2.

2452.42 - Increases minimum requirements for Forest Service Representatives and adds requirements for administering contract Form FS-2400-2.

2452.43 - Revises minimum requirements for Sale Administrators, provides new minimum requirements for Regional sale administration certification programs, and adds requirements for administering contract Form FS-2400-2.

2452.44 - Adds requirements for administering contract Form FS-2400-2.

2452.47 - Removes the direction on certification of Contracting Officers.  More clearly specifies different certification programs and approval procedures for Forest Service Representatives, Sale Administrators, Harvest Inspectors, and Contracting Officers.
2452.5 - Adds a cross-reference to the direction on termination for breach at FSM 2453.62.
2453.04 - Revises the responsibilities for cancellation to be consistent with the timber sale contract.

2453.05 - Adds definition for the term “unrecovered expenditures.”

2453.11 - Adds a cross-reference to direction regarding urgent removal extensions.
2453.11a - Establishes a new code for modification of the contract to prevent environmental damage (formerly coded to FSM 2453.12d).  Changes the direction on contract rates, periodic payments, and extension deposits during the additional contract term by reclassifying additional time granted with environmental modifications as contract term adjustments.

2453.11b - Establishes a new code for modification of the contract after catastrophic damage (formerly coded to FSM 2453.12e).  Changes the direction on contract rates, periodic payments, and extension deposits during the additional contract term by reclassifying additional time granted with catastrophic damage modifications as contract term adjustments.

2453.11c - Establishes a new code and caption for direction on urgent removal extensions.

Digest--Continued:

2453.12 - Revises the caption and incorporates direction formerly at FSM 2453.12a and 
FSM 2453.12b to this section.  Adds direction on procedural requirements, contract rates, and periodic payments.

2453.12a - Removes the former code and caption and incorporates direction in this section into FSM 2453.12.

2453.12b - Removes the former code and caption and incorporates direction in this section into FSM 2453.12.

2453.12c - Removes the former code and codes the direction in this section to FSM 2453.13.

2453.12d - Removes the former code and codes the direction in this section to FSM 2453.11a.

2453.12e - Removes the former code and codes the direction in this section to FSM 2453.11b.

2453.12f - Removes the former code and codes the direction in this section to FSM 2453.15.

2453.13 - Removes direction on procedures for extension and replaces with direction formerly in FSM 2453.12c.  Adds direction on rates and periodic payments for contract term adjustment.

2453.14 - Removes the caption and obsolete direction on rates and replaces with direction on market-related contract term addition.

2453.15 - 2453.16 - Recodes to FSM 2453.16 the direction on waiver of time limits formerly at FSM 2453.15; recodes to FSM 2453.15 the direction on conditional extensions formerly at 
FSM 2453.12f.

2453.21 - Removes the restriction that only the Chief may unilaterally delay a sale operation due to potential or actual environmental damage not caused by a contract violation.

2453.61 - Revises the direction for cancellation to protect the environment to be consistent with the timber sale contract.

2453.62 - Revises the direction for cancellation for breach to be consistent with the timber sale contract.  Moves direction to this section on cancellation for antitrust and export statute violations formerly at FSM 2453.65.  Also moves direction to this section on cancellation for violation of environmental laws formerly at FSM 2453.66.

2453.65 - Changes the former caption and removes direction on cancellation for violation of antitrust or export statutes, and replaces with a new caption and direction on cancellation within disaster areas.
Digest--Continued:

2453.66 - Removes the former code and caption for cancellation for violation of environmental laws and incorporates the direction into FSM 2453.62.

2454.2 - Removes direction on payment of judgments in lawsuits that is included in 
FSH 2409.15, section 70.

2455.21 - Removes specific branding and painting directions and replaces with a cross-reference to FSH 2409.15, section 27.12 for further direction.

2455.41 - Adds code and caption for procedures for debarment.

2455.42 - Recodes direction on roles and responsibilities formerly at FSM 2455.41 to this section.

2455.43 - Recodes direction on cause for debarment formerly at FSM 2455.42 to this section; removes former code FSM 2455.43a-h and recodes direction formerly coded to this section to the newly established codes 2455.44 - 2455.44h.

2455.44h - Changes the responsibility for notifying the General Services Administration of debarments from the Deputy Chief, National Forest System to the Special Assistant to the Debarring Official.
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2450.1 - Authority

In addition to the laws and authorities found in FSM 2401, the following laws and regulations affect timber sale administration:

1.  Authority of Contracting Officers to Settle Disputes.  The Contract Disputes Act 
(41 U.S.C. 601, et seq.) describes the authority of a Contracting Officer to act independently of other agency officials to represent the Government and to exercise judgment in contractual matters that are not subject to review by other program officials.

2.  Limitations on Authority to Obligate Money.  The Anti-Deficiency Act (31 U.S.C. 1341) prohibits agencies from obligating funds in excess of appropriations.

3.  Authority to Collect Debts.  The Debt Collection Improvement Act (31 U.S.C. 3701, et seq.), requires certain procedures to be followed in collecting debts due to the United States.

4.  Authority to Manage National Forests.  Title 7, Code of Federal Regulations, section 2.60, delegates to the Chief general authority to manage National Forests.

5.  Authority to Administer Timber Sales.  Title 36, Code of Federal Regulations, sections 223.110 through 223.117, establishes rules governing the administration of timber sale contracts.

6.  Authority to Debar and Suspend Persons.  Title 7, Code of Federal Regulations, 
part 3017, implements government-wide non-procurement rules governing the debarment and suspension of individuals, organizations, or other entities, including purchasers of timber sale contracts.

7.  Authority to Debar for Export Violations.  Title 36, Code of Federal Regulations, subpart C establishes rules governing the debarment of persons who violate the Forest Resources Conservation and Shortage Relief Act of 1990, as amended (16 U.S.C. 620, et seq.).

8.  Authority to Regulate Timber Export and Substitution.  Title 36, Code of Federal Regulations, subpart D establishes rules concerning timber export and substitution.

9.  Authority to Not Follow Service Contract Requirements.  Title 29, Code of Federal Regulations, sections 4.111 and 4.131, establishes that timber sale contracts do not constitute service contracts.

2450.2 - Objective

To attain full compliance with contract terms.

2450.3 - Policy

1.  Forest Service contract representatives must request no more and accept no less from the purchaser than what the timber sale contract requires.

2.  Forest Service contract representatives must fully document, in writing, all designations of responsibilities and authorities, specifications, contract modifications, sale design changes, and other agreements with the timber sale contract purchaser.

3.  Forest Service contract representatives must administer timber sale contracts fairly, firmly, and cooperatively.  They must avoid attitudes and actions that might promote an adversarial relationship with purchasers.

4.  Forest Service contract representatives have delegated authority to take actions under the contract.  All contractual decisions made within the delegated authority are binding on the Forest Service.  The Contracting Officer may change a decision only after appeal by a purchaser (FSM 2454) or when extraordinary circumstances would cause significant adverse environmental impacts.

5.  Forest Service contract representatives must manage timber sales in keeping with multiple-use policies and decisions documented in the forest planning process.

2450.4 - Responsibility

Organizations for timber sale administration duties and responsibilities vary to accommodate differences in timber sales workloads, programs, and operating needs.  Specific responsibilities for the day-to-day operations of timber sales can be found in FSH 2409.15, Timber Sale Administration Handbook, section 04.  Forest Service Manual 2430 sets out specific responsibilities concerning Government-wide non-procurement suspension and debarment actions.  However, the following line officer and principal staff positions described in 
FSM 2450.41 through 2450.46 have distinct responsibilities for timber sale administration.

2450.41 - Chief

The Chief reserves the authority to:

1.  Approve advertisement of timber sales exceeding the Regional Forester’s authority (FSM 2404).

2.  Designate Contracting Officers for timber sales approved under the Chief’s authority.

2450.42 - Director, Forest Management, Washington Office

It is the responsibility of the Director of Forest Management, Washington Office to:

1.  Establish certification standards to ensure employees administering timber sales are thoroughly trained and familiar with Forest Service programs.

2.  Recommend revisions of Handbooks to the Chief and approve changes to contract special provisions and contract forms to stay current with legislation and policy changes.

3.  Act for the Chief in timber sale related matters, as appropriate (FSM 2404.14).

2450.43 - Regional Forester

It is the responsibility of each Regional Forester to:

1.  Designate qualified individuals as certified Contracting Officers for timber sales using timber sale contract Forms FS-2400-6 and FS-2400-6T, FS-2400-3S, FS-2400-3T, FS-2400-3P, and FS-2400-2 (FSM 2452.41).  

2.  Establish certification programs to ensure that employees assigned to timber sale contract administration are competent and qualified to administer contracts commonly in use within the Region and to meet national standards.

3.  Cancel a timber sale based on the Contracting Officer’s recommendation or authorize the Contracting Officer to cancel a timber sale, except when such authority is reserved for the Chief.

4.  Develop minimum standards for frequency of inspections of timber sales.

2450.44 - Forest Supervisor

It is the responsibility of the Forest Supervisor to:

1.  Designate qualified individuals as certified Contracting Officers for timber sales using timber sale contract Form FS-2400-4, Forest Products Contract (FSM 2452.41).

2.  Support the Regional certification program and ensure that employees assigned to administer timber sale contracts or permits meet or exceed the standards in FSM 2452.4.

3.  Provide training for sale administration personnel.

2450.45 - District Ranger

The District Ranger may serve as the representative of the Forest Service on timber sale contracts until the Forest Service Representative is designated.  It is the responsibility of the District Ranger to:

1.  Designate qualified individuals as forest officers for permits approved under the District Ranger’s authority.

2.  Support the Regional certification program and ensure that employees assigned to administer timber sale contracts or permits meet or exceed the standards in FSM 2452.4.

2450.46 - Timber Sale Contract Administration Team

The timber sale contract administration team consists of the Contracting Officer and any of the following, as needed:

1.  Forest Service Representative.

2.  Sale Administrator.

3.  Harvest Inspector.

4.  Engineering Representative.

5.  Construction Inspector.

The specific responsibilities of each team member are described in FSH 2409.15, Timber Sale Administration Handbook, section 04.

2450.5 - Definitions

See FSH 2409.15, section 05 for definitions of terms used in this chapter.
2451 - PURCHASER’S ORGANIZATION UNDER THE CONTRACT

2451.1 - Purchaser

The contract requires the purchaser to provide the necessary expertise and supervision to ensure that the purchaser’s employees and agents carry out the contract terms, including obtaining conformity with provisions, plans, and specifications.  The contract requires the purchaser to assign a Purchaser’s Representative, who has full authority to act for the purchaser, including the authority to stop all sale operations if so directed by delegated Forest Service representatives, and who is readily available to the sale operations and authorized to receive notices and to take related action under the contract.

The Forest Service will mark danger trees for cutting.  However, the purchaser is responsible for determining if there are additional danger trees that pose a hazard to the purchaser’s operations, and to decide to fell (if marked by the Forest Service), avoid the danger tree, or determine that cutting within two tree lengths of the danger tree does not create a hazard to the purchaser’s employees (29 CFR 1910.266).

2451.11 - Purchaser’s Representative

The contract provides that the Purchaser’s Representative may designate other key people to work with the Forest Service in the operation of the timber sale and must notify the Forest Service in writing of the designations and outline the authority and responsibilities of each of the purchaser’s employees assigned to contract duties.  Notify the Purchaser’s Representative that the delegated responsibility must include safety of the purchaser’s employees, including determining danger trees and safety procedures for cutting trees in the vicinity of a danger tree.

2452 - CONTRACT ADMINISTRATION FUNDAMENTALS

2452.1 - The Contract

The contract is an agreement entered into by the Forest Service and the purchaser with specific expectations of benefits to be received and obligations to be performed.

2452.2 - Communications

Fully document, in writing, all delegation of responsibilities and authorities, agreements with the purchaser permitted in the contract, action that the purchaser is required to take, and acceptance or rejection of all work on the sale area.  Any changes to the contract must be by contract modification.

2452.3 - Contract Interpretation

Interpret the timber sale contract with the plain meaning of the language and by reading the contract as a whole.

2452.4 - Minimum Requirements and Certification for Timber Sale Administration Personnel

To ensure consistency in interpretation and administration, only qualified people must administer timber sales.

2452.41 - Minimum Requirements for Contracting Officers

Contracting Officers must:

1.  Meet or exceed these national minimum standards for administering timber sale contract Forms FS-2400-6 and FS-2400-6T, Timber Sale Contract; FS-2400-3S, FS-2400-3T, and FS-2400-3P, Timber Sale Contract; and FS-2400-2, Contract for Sale of Decked Timber, including:

a.  Previous Regional certification as a Sale Administrator or Forest Service Representative, or satisfactorily passing a Regional written test.

b.  Forty hours of formal Contracting Officer training.

c.  Forty hours of formal training in contract law as it applies to timber sale contracts.

d.  Three years of satisfactory performance in timber sale administration, demonstrating sufficient knowledge and expertise to handle the complexity of individual timber sales, and demonstrating an understanding of the applicable laws, Executive orders, and regulations concerning timber sale administration.

e.  One year of satisfactory supervisory experience.

f.  Completion of formal timber theft prevention training (included as part of Contracting Officer training).

g.  Completion of formal training in debarment procedures (included as part of Contracting Officer training).

h.  Completion of formal antitrust and bid monitoring training (included as part of Contracting Officer training).

i.  Completion of formal training in handling bid protests (included as part of Contracting Officer training).

j.  Completion of formal training in processing major contract modifications, such as contract cancellations and environmental or catastrophic modifications (included as part of Contracting Officer training).

2.  Meet or exceed these national minimum standards for administering Form FS-2400-4, Forest Products Contract, including:

a.  Forty hours of formal Contracting Officer training.

b.  Three years of satisfactory performance in timber sale administration indicating sufficient knowledge and expertise to handle the complexity of individual timber sales, and demonstrating an understanding of the applicable laws, Executive orders, and regulations concerning timber sale administration.

c.  One year of satisfactory supervisory experience.

d.  Completion of formal timber theft prevention training (included as part of Contracting Officer training).

e.  Completion of formal antitrust and bid monitoring training (included as part of Contracting Officer training).

Regional Foresters may supplement this section with additional requirements.

2452.42 - Minimum Requirements for Forest Service Representatives

Forest Service Representatives must meet or exceed these national minimum standards for administering timber sale contract Forms FS-2400-6 and FS-2400-6T, Timber Sale Contract; 
FS-2400-3S, FS-2400-3T, and FS-2400-3P, Timber Sale Contract; FS-2400-2, Contract for Sale of Decked Timber; and FS-2400-4, Forest Products Contract, including:

1.  Forty hours of formal Contracting Officer training.


2.  Three years of satisfactory performance in timber sale administration, demonstrating sufficient knowledge and expertise to handle the complexity of individual timber sales and understanding of the applicable laws, Executive orders, and regulations concerning timber sale administration.


3.  One year of satisfactory supervisory experience.


4.  Satisfactory completion of the Region’s certification program.


5.  Completion of formal timber theft prevention training (included as part of Contracting Officer training).


6.  Completion of formal antitrust and bid monitoring training (included as part of Contracting Officer training).

Regional Foresters may supplement this section with additional requirements.

2452.43 - Minimum Requirements for Sale Administrators

Sale Administrators must satisfactory complete the Region’s certification program to administer timber sale contract Forms FS-2400-6 and FS-2400-6T, Timber Sale Contract; FS-2400-3S, 
FS-2400-3T, and FS-2400-3P, Timber Sale Contract; FS-2400-2, Contract for Sale of Decked Timber; and FS-2400-4, Forest Products Contract.  The Regional certification program, as a minimum, must include:

1.  Twenty hours of formal basic sale administration training.


2.  One year of satisfactory performance in timber sale administration and preparation demonstrating sufficient knowledge and expertise to handle the complexity of individual timber sales and demonstrating an understanding of the applicable laws, Executive orders, and regulations concerning timber sale administration.


3.  Formal timber theft prevention training.


4.  Forest level training on logging systems, resource protection, logging safety, and forest plan standards and guidelines relating to sale administration.

Regional Foresters may supplement this section with additional requirements.

2452.44 - Minimum Requirements for Harvest Inspectors

Harvest Inspectors must meet or exceed these national minimum standards for administering timber sale contract Forms FS-2400-6 and FS-2400-6T, Timber Sale Contract; FS-2400-3S, 
FS-2400-3T, and FS-2400-3P, Timber Sale Contract; FS-2400-2, Contract for Sale of Decked Timber; and FS-2400-4, Forest Products Contract, including:

1.  One month of satisfactory performance in timber sale administration and preparation, demonstrating sufficient knowledge and expertise to handle the complexity of individual timber sales.

2.  Satisfactory completion of the Forest’s certification program.

3.  Completion of forest level training in Forest Service regulations and policies in timber sale administration, including delegated authorities.

4.  Completion of formal timber theft prevention training.

5.  Completion of forest level training on logging systems, resource protection, logging safety, and forest plan standards and guidelines relating to sale administration.

Regional Foresters may supplement this section with additional requirements.

2452.45 - Minimum Requirements for Forest Officers

Forest Officers must be a qualified collection officer (FSM 6535) and meet or exceed these national minimum standards for issuing Form FS-2400-1, Forest Products Removal Permit and Cash Receipt, and Form FS-2400-8, Forest Products Free Use Permit, including:

1.  Completion of forest level training in the Timber Information Manager.

2.  Completion of forest level training in Forest Service regulations and policies in timber sale administration and free use.

Regional Foresters may supplement this section with additional requirements.

2452.46 - Additional Considerations

Line officers and Contracting Officers should also consider the following criteria before making a selection of whom to delegate timber sale contracting responsibility:

1.  Knowledge of the Forest Service mission and objectives.

2.  Breadth of timber management experience and knowledge including, but not limited to, the fiscal aspects of the timber sale contract and timber sale appraisal.

3.  Previous experience as a timber sale Contracting Officer or experience assisting a timber sale Contracting Officer.

4.  Management skills, including, but not limited to, written and oral communications, interpersonal relations, problem-solving ability, and decision-making ability.

5.  Time available to serve satisfactorily as Contracting Officer for a number of sales. 

Whenever Contracting Officers do not meet minimum standards, line officers must take steps to ensure the sale administration standards are met.  The steps may include providing additional assistance in the legal and practical aspects of contract administration, disputes, and claims; assigning additional experienced Forest Service Representatives; assigning a qualified Contracting Officer from another unit; or providing required training.

2452.47 - Certification Programs

Each Region must establish certification programs for sale administration to ensure that qualified personnel are available to administer timber sale contracts.  The certification programs must lead to the development of a cadre of qualified employees so that all timber sale representatives are certified.  Forest Service Representatives and Sale Administrators must be certified through Regional programs.  Harvest Inspectors must be certified through Forest programs.  Contracting Officers are certified after meeting the minimum requirements based on Regional Foresters or Forest Supervisors designations (FSM 2452.41).  
2452.5 - Breach and Suspension

1.  Description of Breach.  A breach of a timber sale contract exists when one party fails to carry out, in whole or in part, the terms, promises, or conditions of the contract, either by commission or omission.  A contract suspension may be appropriate when a breach occurs on the part of the purchaser.  The purchaser may file a claim if a breach occurs on the part of the Forest Service.

2.  Circumstances Warranting Notice of Breach.  The Contracting Officer is required to use experience, knowledge of the timber sale contract, and judgment in conducting an objective analysis of a situation to determine if a breach of contract exists.  All notices of breach to the purchaser must be in writing.  A breach notice must be sent to the purchaser, if:

a.  There is a breach and the purchaser has failed to remedy the breach in response to previous verbal and/or written notices, or

b.  If the breach is so serious that a notice of suspension is issued.

3.  Circumstances Warranting Notice of Suspension.  When a contract breach results in an immediate threat to human life or a threat of immediate and irreparable resource damage, suspension of operations always is appropriate, unless the breach is immediately corrected.  All or a part of the purchaser’s operations may be suspended.  Suspend only those operations that are directly affected by the breach.  An oral suspension notice may be given to the purchaser’s work supervisor, or if unavailable, to those performing the operation.  An oral suspension notice must be promptly followed by telephone notice and a written explanation from the Forest Service Representative to the purchaser.  Immediately upon oral or written suspension, the Forest Service Representative must notify the Contracting Officer of the suspension and the related circumstances.  The Contracting Officer must promptly review the suspension to determine if the suspension should be continued or lifted.

With the exception of the requirement for advance deposits, suspension is usually not appropriate for failure to pay amounts due.  When breach exists and suspension is not appropriate, require the purchaser to remedy the breach within the timeframe described in the contract.

Law enforcement personnel must investigate the occurrence of apparent willful or negligent cutting or damage to undesignated timber to determine if violations of applicable laws and regulations have occurred.  Law enforcement and sale administration personnel must consult concerning the willful or negligent cutting or damage to undesignated timber.  If the decision is made to conduct an investigation, then law enforcement personnel and the sale administration team must decide whether the purchaser’s operations should be suspended during the investigation.  Suspension of the purchaser’s operations can only be done if the purchaser has 
breached the contract, such as by cutting or damaging undesignated timber.  If the purchaser’s 
operations must be suspended to prevent interference with the investigation, the suspension of operations should not continue longer than the time period necessary for the purchaser to remedy the breach.  The breach remedy may be to require action by the purchaser, as well as to allow suspension time for law enforcement personnel to investigate the potential crime site.

4.  Action When a Purchaser Fails to Honor a Suspension Notice.  When a purchaser indicates that they do not intend to honor a notice of breach and suspension, the Forest Service Representative must notify the Contracting Officer.  The Contracting Officer must contact the Purchaser’s Representative to clear up any misunderstandings and to explain the seriousness of failure to honor a suspension notice.

If this initial effort is unsuccessful, the Contracting Officer must contact the purchaser directly and discuss the matter.  If the purchaser is a large corporation, the Contracting Officer should contact the president of the company.  This contact must be followed with a letter.

When the purchaser persists in continuing operations, threatens Forest Service personnel, or otherwise makes it clear there is no intention of shutting down, seek advice from the Office of the General Counsel and alert law enforcement personnel.  Fully document every aspect of the situation.

5.  Termination for Breach.  See FSM 2453.62 for direction.
2452.6 - Policy Changes and Affects on Existing Contracts

Changes in policy or direction normally must not affect existing contracts.  Contract modification must be made within the following limitations, including, but not limited to:

1.  Contracts must not be modified verbally.

2.  Contract modifications must be held within limits that preserve the original sale premise.

3.  Modifications must apply only to the uncompleted portions of the contract.

4.  Modifications must not be injurious to the United States.

5.  Changes in contract terms must not change bid considerations.

6.  Revisions of forest land and resource management plans must not apply retroactively on existing timber sales, unless such sales are modified by agreement with the purchaser.

7.  Contracts must be modified to adjust for policy changes only by agreement with the purchaser.

Except when contract wording specifically provides otherwise, the Contracting Officer can make environmental modifications to prevent unacceptable resource damage only by agreement with the purchaser.  When unacceptable resource damage may occur and when the purchaser will not agree to a modification, contract cancellation may be the only alternative available 
(FSM 2453.6).

2453 - CHANGES IN STATUS OF TIMBER SALE CONTRACTS

2453.01 - Authority

1.  Sections 223.112 and 223.113 of Title 36 of the Code of Federal Regulations govern modification of timber sale contracts (FSM 2453.2).  Contract modifications must apply only to uncompleted portions of the contract and must not be injurious to the United States.

2.  Section 223.114 of Title 36 of the Code of Federal Regulations provides authority for the purchaser to transfer timber sale contracts under certain conditions to a third party 
(FSM 2453.3).

3.  Section 223.114 of Title 36 of the Code of Federal Regulations provides authority for assignment of a timber sale in trust (FSM 2453.4).

4.  Section 223.116 of Title 36 of the Code of Federal Regulations provides authority for cancellation of timber sale contracts before the specified termination date.  The timber sale contract contains implementing provisions for this authority.  The Secretary may cancel contracts for reasons other than those authorized by 36 CFR 223.116 (FSM 2453.6).

2453.04 - Responsibility

1.  The Contracting Officer must administer contracts as executed and may not orally modify them.  When unforeseen conditions arise after the contract has been executed, the Contracting Officer may negotiate mutually agreeable modifications and execute a written contract modification.

2.  The Contracting Officer has the authority to approve contract modifications that do not change the conditions in the original notice of sale.

3.  The Contracting Officer must seek the advice of the Regional Attorney concerning a major contract modification, particularly those involving environmental or resource damage or modifications that go beyond the conditions of the original notice of sale prior to approval.

4.  The Contracting Officers must submit contract modifications for sales that exceed the Regional Forester’s authorization or unusual cases to the Chief for review.

5.  The Contracting Officer may assign a timber sale contract in trust by written consent when such action is not prejudicial to the interests of the United States.

6.  The Contracting Officer must refer an application for assignment in trust to the Regional Attorney for review before approval.

7.  The Contracting Officer, with the concurrence of the Regional Forester, may cancel contracts:

a.  For breach,

b.  Due to catastrophic damage,

c.  Upon application of the purchaser within disaster areas, or

d.  With mutual agreement with the purchaser.

8.  The Chief or the Chief’s designee may cancel contracts:

a.  To prevent environmental degradation or resource damage, including, but not limited to, harm to habitat, plants, animals, cultural resources, or cave resources.

b.  To ensure consistency with land and resource management plans or other documents prepared pursuant to the National Environmental Policy Act (42 U.S.C. 4321, et seq.).

c.  To conduct environmental analysis, including, but not limited to, engaging in consultation pursuant to the Endangered Species Act (16 U.S.C. 1531, et seq.).

d.  Due to administrative appeal or litigation, regardless of whether required by a court order or a particular contract is named in such a proceeding.

2453.05 - Definitions

For the purposes of timber sale contracts, the following definitions apply:

Cancellation.  The termination of contract requirement(s) for the removal of the remaining timber or other forest products from all of the identifiable harvest units of a timber sale.

Modification.  The elimination of a portion, but not all, of an identifiable harvest unit or units of a timber sale or changing the contract performance requirements.

Out-of-Pocket Expenses.  The unrecovered expenditures arising from performing a timber sale contract that has been delayed, interrupted, or terminated.

Partial Cancellation.  The elimination of one or more, but not all, of the identifiable harvest units of a timber sale.  When the term cancellation is used, it also refers to partial cancellation.

Unrecoverd Expenditure.  The purchaser was precluded from gaining the benefit of the expenditure during a given period because operations were not permitted.

2453.1 - Changes Permitted to Contract Term

Timber sale contracts and permits authorize changes to the contract termination dates when the need is clearly justified.  Different contract forms differ in justification, procedure, terminology, and implementation.  Some contracts permit changes to termination dates through adjustments or extensions of the contract term, which serves to allow the purchaser additional time to harvest the included timber and to complete contract requirements.

2453.11 - Contract Term Adjustment

Timber sale contract Forms FS-2400-6 and FS-2400-6T and FS-2400-3S, FS-2400-3T, and 
FS-2400-3P authorize contract term adjustment.  Contract term adjustment provides for additional operating days whenever days are lost during the normal operating season as a result of abnormal, unforeseen circumstances.  Both parties must recognize and agree that such a loss of days occurred and that a term adjustment is needed to give the purchaser an equivalent additional number of operating days.  For certain urgent harvesting situations on National Forest System land, the Contracting Officer may request the purchaser to interrupt or to delay operations and this situation qualifies as a reason for adjustment.

1.  Adjustment Requirements.  Timber sale contracts must specifically describe the justification for contract term adjustment.

2.  Adjustment Procedures.  There are three general situations for which contract term adjustment may be granted:

a.  A delay or interruption of operations on the sale area for reasons beyond the purchaser’s control,

b.  A delay in the use of timber processing facilities, and

c.  A delay or interruption at the request of the Contracting Officer.

FSH 2409.15 provides explanations of these situations.  Contract term adjustment may result in a contract’s total length exceeding 10 years, except for urgent removal extensions (FSM 2453.11c).

3.  Rates.  Rates in effect during the adjustment period must be those in effect at the original contract termination date, except where an environmental modification (FSM 2453.11a) or catastrophic damage (FSM 2453.11b) rate redetermination indicates lower or higher rates.  Quarterly stumpage rate adjustment provisions must be continued during the adjustment period.

4.  Periodic Payments.  Periodic payment due dates that have not been reached are delayed for an amount of time equal to the time added to the contract’s term.

2453.11a - Modification of the Contract To Prevent Environmental Damage

When a delay of purchaser’s operations results because the Contracting Officer cannot execute a modification of the contract to prevent environmental or resource damage before the start of an ensuing operating period, the contract term may be extended prior to the termination date.

2453.11b - Modification of the Contract After Catastrophic Damage

An extension of the contract term, prior to the termination date, may be necessary for a contract modification after catastrophic damage has occurred.  This contract term adjustment is based on the Forest Service’s agreement with the purchaser that the purchaser will delay harvest of the original contract volume in order to harvest additional timber that was damaged by the catastrophe.

2453.11c - Urgent Removal Extension

1.  Regional Forester Determination.  Promptly after a significant catastrophic event that affects timber on other ownerships, Regional Foresters shall determine if adequate cause for urgent removal extensions exists (36 CFR 223.53).  Based on discussions with Contracting Officers, timber sale purchasers, and their staff, the Regional Forester must verify in writing whether:

a.  A specific catastrophe has occurred for which urgent removal extensions can be granted;

b.  The manufacturing facilities or logging equipment capacity available to purchasers are insufficient to provide for both the rapid harvest of damaged non-National Forest System timber in need of expeditious removal and the continued harvest of undamaged (green) timber under contract with the Forest Service; and

c.  Failure to harvest the damaged non-National Forest System timber promptly could result in the following:

(1) Significant private or other public resource loss,

(2) Pose a threat to public safety, or

(3) Create a threat of an insect or disease epidemic to National Forest System or other lands or resources.

2.  Contracting Officer Actions.  Upon a determination by a Regional Forester that urgent removal extensions may be granted to facilitate harvest of non-National Forest System timber in a particular geographic area, the Contracting Officer must take the following actions:

a.  Accept written requests from timber sale purchasers, which include:

(1) An explanation of why the harvest of undamaged (green) National Forest System timber within the term of the existing contract(s) will prevent or otherwise impede the expeditious removal of damaged non-National Forest System timber; 
(2) Documentation that the manufacturing facilities or logging equipment capacity available to a purchaser would be insufficient to provide for both the rapid salvage of damaged non-National Forest System timber in need of expeditious removal and continued harvest of undamaged (green) timber under contract with the Forest Service; and

b.  Within 14 days of receiving a request from a timber sale purchaser, the Contracting Officer must make a binding preliminary determination that the purchaser’s sales will qualify for urgent removal extensions, based on the assumption that certain volumes of catastrophically damaged timber from non-National Forest System lands were purchased.  Before making the preliminary determination, or granting the extension, the Contracting Officer must verify:

(1) That it is likely that the undamaged (green) timber from National Forest System land would be delivered to the same manufacturing facilities as are needed to process the damaged non-National Forest System timber or the National Forest System timber sale contract would require the use of the same logging equipment as is needed to remove the damaged non-National Forest System timber from the area affected by the catastrophe.  If the purchaser’s documentation is logical, well-presented, appears reasonable, and is consistent with the Contracting Officer’s general knowledge of the purchaser’s operations, the documentation must only be sufficient that the Contracting Officer is satisfied that a need exists;

(2) That extension of the contract will not be injurious to the United States and will protect, to the extent possible, the health of the National Forest System lands;

(3) That the extension would not adversely affect other resource management objectives to be implemented by the timber sale being extended;

(4) That the timber sale contract to be extended is not a sale containing damaged, dead, or dying timber subject to rapid deterioration;

(5) That the purchaser has not been granted a previous urgent removal extension on the same timber sale contract based on the current catastrophic event;

(6) That the revised timber sale contract term will not exceed 10 years from the date the contract was awarded; and

(7) That the contract is not in breach, and all work items, payments, and deposits are current.

c.  Grant the urgent removal extension for the estimated amount of time required to harvest and process the damaged timber on non-National Forest System lands, up to a maximum of 1 year.  If needed, the extension must include a requirement that purchasers make cash payment to cover the costs of remarking the timber on the sale area or reestablishing cutting unit boundaries.

2453.12 - Contract Term Extension Under Diligent Performance Authority

1.  Extension Requirements.  The timber sale contract obligates the purchaser to complete the cutting and removal of all designated timber, as well as other contractual obligations, within the specified time limits.  However, in certain situations, extensions may be granted.

a.  Contract term extension must not result in a total contract length exceeding 10 years.

b.  Except in unusual circumstances, Contracting Officers may grant only one contract extension for a duration not to exceed 1 year.  Contracting Officers must document fully reasons and justifications for any additional extensions of time and submit them through the Regional Forester to the Director of Forest Management in the Washington Office for review and approval.

c.  The Contracting Officer is not obligated to grant a contract extension.

(1) Do not grant an extension when it would adversely impact resource management or protection problems or would cause environmental damage that contract modification cannot prevent or correct.

(2) Do not grant extensions for sales with substantial volumes (25 percent or more of remaining volume) of material subject to rapid deterioration, for sales made to assist in the control of insect epidemics, or for other contracts where an extension would not be in the Government’s interest.

(3) Regional Foresters may establish additional criteria, if necessary, to identify which sales qualify for extension.

2.  Extension Procedures.  The Contracting Officer must not extend the contract term unless:

a.  At least 75 percent of the contract volume must have been cut and removed.

b.  Specified roads were constructed and accepted by the road completion date.

c.  The purchaser’s operations have been in reasonable compliance with the contract terms and the approved plan of operations.

d.  Except where logging is in progress, contractual requirements have been met and accepted by Forest Service.

e.  All periodic payments have been made.

f.  The initial extension deposit has been made.

g.  The purchaser has paid the Government for the costs resulting from delay in harvest, including:

(1) Interest on the remaining contract value, less the credit balance for any periodic payment, until the mid-point of the extension period.

(2) Increased costs for reforestation.

(3) Costs for remarking timber, if necessary.

3.  Rates.  Rates, base indices, and required deposits are redetermined for contracts as needed.  Redetermined rates may not be less than base rates, plus bid premium, and weighted average rates on the remaining volume may not be less than the weighted average rates immediately prior to the extension.

Quarterly stumpage rate adjustment provisions must be continued during the extension, except that adjusted payment rates for any calendar quarter cannot be less than tentative rates, for each species and product group.

4.  Periodic Payments.  Periodic payment due dates shall not be delayed when a contract has been extended under diligent performance authority.

2453.13 - Extension Under Substantial Overriding Public Interest Authority

The Chief may authorize extensions of a timber sale contract after determining such action to be justified by a substantial, overriding public interest (36 CFR 223.115).  Follow the direction on rates and periodic payments for contract term adjustment (FSM 2453.11).

2453.14 - Market-Related Contract Term Addition

The timber sale contract Forms FS-2400-6 and FS-2400-6T authorize additional contract time when there has been a drastic reduction in wood product prices (36 CFR 223.52).  The total contract term addition is limited to the lesser of twice the length of the original contract or 
3 years, and the revised contract term may not exceed 10 years.  Do not grant additional time for those portions of the sale that have a required completion date or where deterioration or resource damage will occur if harvest is delayed.  Follow the procedures in FSH 2409.15.

1.  Rates.  Rates in effect during the adjustment period must be those in effect at the original termination date.  Quarterly stumpage rate adjustment provisions must be continued during the adjustment period.

2.  Periodic Payments.  Periodic payment due dates that have not been reached are delayed for 1 month for each month added to the contract’s term.

2453.15 - Conditional Extension

Contracting Officers may grant conditional extensions to delay expiration of timber sale contracts until a specified time or event occurs, such as allowing adequate time to consider a contract modification.  No timber removal may occur during a conditional extension of a contract.  The Chief may also authorize conditional extensions of timber sale contracts if it is in the public’s interest that the timber sales not expire before a specified time or event.

2453.16 - Waiver of Time Limit

The Contracting Officer must use Form FS-2400-11, Waiver of Time Limit, to allow additional time only for the completion of slash disposal, erosion control, fire protection, presentation for scaling, or similar requirements.  The Contracting Officer must not allow more time for removing included timber from the sale area.

2453.2 - Modification of Timber Sale Contracts

Contract modifications are changes in the terms of timber sale contracts.  Interpretations or applications of contract provisions, such as agreements, are not modifications.

2453.21 - Modification To Prevent Environmental Damage

Situations that may result in environmental or resource damage sometimes develop or become apparent after a timber sale is sold.  When clearly necessary to prevent unacceptable damage to resources or to the environment, Contracting Officers may, within the advice of the Office of the 

General Counsel, approve modifications that go beyond the intent of the original sale.  Such modifications are those that either:

1.  Make significant changes in conditions, such as timber designation, logging methods, or areas to be cut, or

2.  Result in a monetary loss of stumpage values to the Government.

When Contracting Officers unilaterally suspend, delay, or otherwise discourage or impair operations on a contract being processed for a modification to prevent environmental or resource damage, they are obligating the Government to pay the purchaser damages, as provided in the contract.

Revisions of forest land and resource management plans must not occur automatically or retroactively on existing timber sales, unless failure to revise a plan will result in unacceptable environmental or resource damage.

2453.22 - Procedures for Contract Modification

1.  Contracting Officers must use Form FS-2400-9, Agreement to Modify Contract, for modifications that do not extend the sale period beyond 1 year after the original contract termination date.  The surety’s consent is not necessary because Form SF-25, Performance Bond, waives notification of such modification.  The Contracting Officer must furnish copies of the approved modification to the surety.

2.  Contracting Officers must use Form FS-2400-10, Agreement to Extend and Modify Contract, when modification of a contract extends the termination date for more than 1 year after the original contract termination date.  The surety’s consent is necessary for these modifications.  Contract modifications must not change sale area boundaries.

2453.3 - Performance of a Contract by a Third Party

Refuse third party requests received from a bidder before signing the contract.  A purchaser may enter into third party agreements only after the purchaser and the Contracting Officer have signed a contract.  If the purchaser wants to stop operating the sale and arrange for performance 
by a third party, the purchaser may do so under certain conditions and only upon approval of the 
Contracting Officer.  The Contracting Officer must not approve third party agreements, except when the purchaser sells their entire business in a geographic area or as directed by law or court order, such as through the death or bankruptcy of the purchaser.

Approval of a third party agreement does not relieve purchasers of the responsibility or of the liability under the contract.  Purchasers may subcontract part or all of the operation, but subcontractors are responsible to the purchaser, not to the Forest Service.

2453.31 - Procedure in Case of the Sale of the Entire Business or in the Case of Death or Bankruptcy

If necessary, Contracting Officers may modify contracts to change the firm name when purchasers sell their entire business or merge with another firm.  Normally, a third party agreement should not be entered into under such circumstances.  The contract must not be modified to relieve the successor of any contractual obligations, including conditions relating to the manufacture of timber subject to preferential award to small businesses.  The requirements of FSH 2409.15 must be met.

When a purchaser continues in business, a third party may assume the contract only by the execution and approval of a third party agreement (FSM 2453.34).

When a purchaser files for bankruptcy, the Contracting Officer must request advice from the Regional Attorney about the need for a third party agreement.  The action of the bankruptcy court determines the procedure that the Contracting Officer must take.

The death of a purchaser does not remove responsibility for contract execution.  When an individual purchaser dies, the estate remains responsible for performance of the contract by the executor, administrator, or when the deceased purchaser’s estate is small, the successors to the estate.

The purchaser’s estate acquires rights to the contract through law, and such rights may be transferred to a third party in the process of estate liquidation.  However, transfer must be subject to the provisions of 36 CFR 223.114 that require the continuing responsibility of the estate and the acceptability of its transferee.  A State probate court must honor the transferring limitations imposed by Federal regulations.

2453.32 - Performance of an Uncompleted Contract by a Third Party

When the Contracting Officer allows assignment of a contract to another party, the original purchaser remains responsible for damages due the Government for the third party’s failure to complete the contract.

2453.33 - Performance Bonds in Sales Operated by a Third Party

Before approval of any timber sale operation by a third party, require the third party to post a bond.  The penal sum of the bond must be equal to the amount required for a new sale of the volume and value of timber covered by the third party agreement.  When the third party has furnished satisfactory bond, notify the corporate surety that is furnishing the bond for the original purchaser:

1.  That the Contracting Officer has approved the agreement for the operation of the sale by the third party,

2.  That the Contracting Officer is closing its records regarding performance by the original purchaser before the approval date of the application, and

3.  That the Contracting Officer does not require a bond from the original purchaser regarding performance after approval of the third party agreement.

If the purchaser and the third party agree and the surety consents, do not object to the transfer of the original bond.

If the purchaser has deposited a cash bond or Government securities instead of surety bond, return the cash or securities after the third party has furnished a satisfactory bond.

2453.34 - Approval of the Formation and Execution of Third Party Agreements

If the formation action and execution of the third party agreement varies in any way from 
Form FS-2400-12, Third Party Agreement, the Contracting Officer must refer the agreement to the Regional Attorney for review before taking action.

2453.4 - Assignment of a Timber Sale in Trust

The Contracting Officer must be aware that an assignment in trust:

1.  Does not constitute a transfer of the contract or a release for the purchaser or the surety from any obligations to the United States.

2.  Does not give the assignee any authority to engage in logging or other operations under the contract, except as an agent of the purchaser (the assignor).

3.  Does not authorize the assignee to transfer the contract to a third party under a foreclosure or trustee’s sale.

2453.5 - Uncompleted Timber Sale Contracts

An uncompleted timber sale contract may terminate for the following reasons:

1.  By expiration, at the termination date stated in the contract.

2.  By the repudiation or abandonment of the contract by the purchaser.

3.  By the cancellation of the contract, either with or without the purchaser’s consent (FSM 2453.6).

2453.51 - Action When a Timber Sale Contract Has Expired Before Completion

When an uncompleted timber sale contract expires at the termination date, the Contracting Officer must immediately determine if the United States has been damaged (FSM 2453.54).  Seek compensation for damages from the purchaser, and prevent and/or remedy increasing or future damages.  The Contracting Officer must promptly reoffer the remaining timber in the sale unless there is an overriding reason not to do so (FSM 2453.53).

The remaining work on an uncompleted timber sale contract may be completed by any of the following:

1.  The defaulter.

2.  The Forest Service, using the defaulter’s deposits; forfeited bonds, including payments made by surety; appropriated funds; or a combination of such funds.

3.  The surety.

4.  The purchaser of the resale.

2453.52 - Completion of a Timber Sale Contract by Sureties

In cases of abandonment, repudiation of the contract, or the inability or unwillingness of the purchaser to satisfy contract requirements, the Contracting Officer must notify the surety of the status of the sale and formally request, in writing, that the surety complete the contract.  If the surety does not wish to carry out the contract, the Contracting Officer must cancel the contract or bring about action for breach of contract, as appropriate (FSM 2453.6).

2453.53 - Resale of Timber

Upon the expiration, abandonment, or cancellation of a sale contract, the Contracting Officer must offer the remaining included timber for sale promptly unless there is an overriding reason not to do so.  Ensure that the Regional Attorney has determined evidence of the abandonment to be conclusive and that the surety has declined to complete the contract before reoffering timber in an abandoned contract.

Restrictions may apply that prohibit the purchaser who failed to complete the original contract from bidding on the resale (36 CFR 223.86).

2453.54 - Determination of Damages in an Uncompleted Timber Sale Contract

The Contracting Officer must determine whether non-completion of a timber sale contract results in damages to the United States.  If so, the Contracting Officer must appraise the damages with care and impartiality and must not include any unsupported item.  Reports should include discussion of each item of sustained damage, the provision of the contract breached, the amount of damage sustained, and the method of appraisal used.  The cost of timber resale and the cost of reappraisal and readvertisement should also be included in the report.

Damage appraisals must be made in accordance with standard appraisal practices and instructions in effect at the time of sale expiration (FSM 2423).  Damaged or destroyed young growth values should be determined by following appraisal instructions under FSH 6509.11h, section 21.12c, Service-wide Claim Management Handbook.

2453.6 - Cancellation of Contracts

2453.61 - Cancellation to Prevent Damage to the Environment

The Chief or the Chief’s designee may cancel or partially cancel timber sale contracts and permits:

1.  To prevent environmental degradation or resource damage, including, but not limited to, harm to habitat, plants, animals, cultural resources, or cave resources;

2.  To ensure consistency with land and resource management plans or other documents prepared pursuant to the National Environmental Policy Act (42 USC 4321, et seq.);

3.  To conduct environmental analysis, including, but not limited to, engaging in consultation pursuant to the Endangered Species Act (16 USC 1531, et seq.); or

4.  Due to administrative appeal or litigation, regardless of whether the Contracting Officer’s request is required by a court order or this contract is named in such a proceeding.

Prior to processing a contract cancellation, look for alternatives for substituting volume within the sale area for the volume that must be removed from the contract.  Only if no suitable substitute volume is available should contract cancellation or partial cancellation be considered.

Any timber sale contract that contains identified harvest units may be partially canceled.  When a timber sale is partially canceled, a purchaser retains the duty to perform the remaining portions of the contract, unless the Contracting Officer determines, based upon evidence provided by the purchaser, that it would be uneconomical for the purchaser to perform the remaining portion of the contract.

The purchaser may receive as compensation a rate redetermination and reimbursement for 
out-of-pocket expenses.  All expense claims must be submitted, along with supporting documentation, to the Contracting Officer, pursuant to the Contract Disputes Act of 1978 
(41 U.S.C. 601, et seq.).

2453.62 - Cancellation for Breach

The Contracting Officer, with the concurrence of the Regional Forester, may cancel a timber sale contract for breach.  The Contracting Officer should pursue cancellation action for breach only after the time period for remedy allowed in the contract has expired or when:

1.  The purchaser has been convicted of criminal statutes, civil standards, or any other offense indicating a lack of business integrity that seriously and directly affects the responsibility of the purchaser;

2.  The purchaser has been convicted of criminal statutes or civil standards, orders, permits, or other regulations for environmental protection issued by a Federal agency, State agency, or political subdivision in the conduct of timber sale operations on National Forest lands;

3.  The purchaser has engaged in a pattern of activity that demonstrates flagrant disregard for the terms of the contract, such as, but not limited to, repeated suspensions for breach, causing undesignated timber meeting utilization standards to be unnecessarily damaged or negligently or willfully cut, or causing other serious environmental degradation or resource damage.
Full documentation of the basis for cancellation of a contract is essential.  The Contracting Officer must submit a complete report to the Forest Supervisor that documents the basis for obtaining the Regional Forester’s concurrence on a contract cancellation recommendation.

The Contracting Officer may cancel contracts for violation of export requirements or cancel contracts procured through criminal violation of antitrust statutes.  The Contracting Officer must consider cancellation for violation of antitrust statutes only for contracts identified by the court as collusively procured sales.

The purchaser must not receive any compensation when the contract is canceled for breach.  
The Contracting Officer must refer purchasers that have contracts canceled for breach to the Debarring and Suspending Official for possible administrative action (FSM 2431.15 and 
FSM 2455.4).

2453.63 - Cancellation by Agreement

The Contracting Officer, with concurrence of the Regional Forester, may cancel or partially cancel timber sale contracts by agreement, upon application or with the consent of the purchaser when such action is advantageous to the United States or not prejudicial to its interests.  Some of the conditions that justify such cancellation follow:

1.  Operation of the sale will result in significant environment damage.

2.  Substantial fire damage, insect activity, or other conditions on the sale area change the harvest priorities or the rate of logging when the purchaser is unable or unwilling to accommodate the changes.

3.  The remaining timber should remain uncut to serve some better use.

4.  Circumstances over which the purchaser has no control make it impossible for the purchaser to continue operations.

Loss of market generally is not a justification for cancellation.  However, in certain cases, such as in experimental sales of marginal value material, or due to extended suspension at the request of the Forest Service, conditions may change such that no practical way exists to utilize the material within the contract period or extension period.  Similarly, loss of manufacturing facilities is not grounds for cancellation if alternative disposal, such as log sales to others, is possible even though this is not the way the purchaser would prefer to operate.

Consult with the Office of the General Counsel prior to cancellation.  Compensation to either party shall be based on the terms included in the written agreement between the parties.

2453.64 - Cancellation Because of Catastrophic Damage

The Contracting Officer, with concurrence of the Regional Forester, may cancel or partially cancel timber sales, upon application of the purchaser or by notice of the Contracting Officer, when catastrophic damage to the timber in the sale area or impaired access to the sale area materially decreases the value of the timber remaining to be cut.  The purchaser must not receive any compensation.

2453.65 - Cancellation Within Disaster Areas

Upon application of the purchaser, the Contracting Officer, with concurrence of the Regional Forester, may cancel timber sale contracts within disaster areas declared by the President when the Chief determines that damage to specified roads where construction work has not been accepted by the Forest Service is so great that restoration, reconstruction, or construction is not practical.

2454 - CONTRACT CLAIMS AND LAWSUITS

2454.1 - Contract Disputes

Forest Service Handbook 2409.15, chapter 70, provides detailed information for Contracting Officers regarding contract disputes.  The intent of the contract is that the purchaser and the 

Forest Service jointly achieves contract interpretation and performance without resorting to contract claims.  Line officers should understand the following tenants of contract disputes:

1.  A claim is a written demand by one of the contracting parties seeking, as a legal right, the payment of money, adjustment or interpretation of contract terms, or other relief arising under or related to the contract.

2.  When a conflict arises between the contract and direction in the Forest Service Manual or Handbook, timber sale environmental assessments or environmental impact statements, timber sale reports, and other material, the language of the contract governs and is the basis for a decision on any dispute or claim.  These materials are only guides to contract interpretation.

2454.11 - Payment of Purchaser Claims

Follow procedures on payment and settlement of claims contained in FSM 6511.11i, FSM 6540, and FSH 6509.11h, section 34.1.

Except when money has been erroneously collected, claims are paid from appropriated or salvage funds available to the Forest Service.  The amount determined payable in the Contracting Officer’s decision, plus interest from the date of claim until payment, should be paid promptly, without awaiting purchaser action on an appeal.  Funds must be available to avoid violating the Anti-Deficiency Act.  It may be necessary for the involved Forest and Region to reprogram funds to cover these costs.

2454.12 - Collection of Government Claims

Forest Service Handbook 6509.11h, Service-wide Claims Management Handbook, and 
FSH 2409.15, section 72.6 provide procedures for the collection of Government claims.  
The limitations on compromise or negotiation of claims in FSH 6509.11h do not apply to Contract Disputes Act claims relating to timber sales.

2454.2 - Lawsuits

The General Counsel is the principal legal advisor to the Secretary of Agriculture and other officials of the Department of Agriculture for all activities of the Department and assists in the resolution of all legal disputes.  In civil actions, including contract disputes that result in litigation, the Office of the General Counsel assists the Justice Department (FSM 1572).  Therefore, when a contracting party files a suit, the Contracting Officer must contact the Regional Attorney for advice on how the Government will proceed.

Because lawsuit timeframes often are limited, information gathering for the litigation report (FSM 1548.11) should be started as soon as it becomes apparent that a lawsuit is likely.

2455 - TIMBER EXPORT RESTRICTIONS

2455.05 - Definitions

Refer to FSM 2433.05 for additional definitions related to debarment.

Referral Record.  The complete written file that provides the Debarring Official with the information necessary to determine what, if any, administrative action is needed.  The referral record includes the transmittal letters of referral from the Regional Forester and the Forest Supervisor, the name of the person(s) against whom action is being proposed, all documents or evidence supporting the cause(s) for debarment, lists of affiliates’ names, and evidence documenting affiliation.  See FSM 2455.43a for direction on the investigation and referral process.

Respondent.  A person against whom a debarment action has been initiated.

2455.1 - Determination of Surplus Species

The Secretary of Agriculture is responsible for administration of hearings and determinations of surplus species, grades, or quantity of unprocessed timber for exemption from domestic processing requirements.  Regional Foresters must be aware of indications that a particular species or grade of timber is surplus to the needs of domestic users and processors, or that a previous determination of surplus volume should be reviewed.  Regional Foresters must transmit their recommendation to the Chief.

The species currently declared to be surplus to domestic needs are:

1.  Port Orford-cedar, and

2.  Alaska yellow-cedar.

2455.2 - Administration of Export Restrictions

Include export and substitution provisions in all applicable contracts with advance notice in the prospectus.

2455.21 - Branding and Painting Requirements

See FSH 2409.15, section 27.12 for specific requirements on branding and painting.

2455.21a - Log Yard Agreements

Processing facilities that receive logs that have waivers of all, or a portion of, log branding or painting requirements must have a Log Yard Agreement that requires branding and painting in full compliance with the originating timber sale contract for logs that are transferred to different locations, unless waived by the Forest Supervisor.

2455.21b - Preserving Identification

All identifying marks placed on an unprocessed log to identify the National Forest System origin of that log and/or to identify the log as requiring domestic processing must be retained on the log until the log is domestically processed.  If the identifying marks are lost, removed, or become unreadable, they must be replaced.  If the log is cut into two or more segments, each segment must be identified in the same manner as the original log.

A generic log hammer brand, known as a “catch brand” used to identify ownership, may be used to replace lost, removed, unreadable, or otherwise missing brands where such use is authorized by the Regional Forester and approved by the Contracting Officer.  Use of such a catch brand on a log or log segment signifies National Forest System origin.

The requirement to preserve identification of log pieces does not apply to logs cut into two or more segments as a part of the mill in-feed process immediately before processing.  Log segments that are returned to or placed in storage must be branded and marked with highway-yellow paint on both ends.

2455.21c - Waiver of Marking Requirements

Contracting Officers may waive all, or a portion of, the branding and painting requirements on an individual timber sale basis for specified species, grades, and/or sizes of unprocessed timber.  Forest Supervisors may waive all, or a portion of, the branding and painting requirements for specified species, grades, and/or sizes of unprocessed timber as part of a Log Yard Agreement.  The Contracting Officer or Forest Supervisor must determine that the risk of the unprocessed timber being exported or used in substitution is low.  In deciding on whether to grant a waiver, consider:

1.  The risk of unprocessed timber of that species, grade, and size being exported or used in substitution;

2.  The location of the unprocessed timber and the effect of the location on its being exported or used in substitution;

3.  The history of the person involved with respect to compliance with log branding and painting requirements; and

4.  Any other factor that is relevant to determining the likelihood of the unprocessed timber being exported or used in substitution, including, but not limited to:

a.  Whether the timber sale purchaser otherwise complies with the regulations relating to branding and painting of logs and transfers of logs between persons; and

b.  Whether similar logs from any origin are known by the Forest Service to have been exported by any person from the person’s area of operations within the previous 24 months.

2455.21d - Review and Termination of Waivers

Waivers must, to the maximum extent practicable, be reviewed annually.  Waivers remain effective until terminated by the waiver-issuing officer (Contracting Officer or Forest Supervisor).  The waiver-issuing officer may terminate waivers at any time for noncompliance with the waiver terms or when the criteria for granting the waiver are no longer valid.

2455.22 - Log Export Surveillance

The Regional Forester must assign specific Forest Supervisors and appoint an inter-Regional coordinator for log export yard surveillance.  Preplanned surveillance must be used for enforcement of log export regulations and must be a preventive measure for possible violations.  Regional Foresters must establish procedures, controls, training guidance, reporting requirements, areas of responsibility, and staffing requirements for the surveillance program in their Regions.

2455.23 - Reports and Records

Require purchasers to report activities related to the export of unprocessed timber in accordance with contract provisions.

2455.3 - Violations

The Forest Service may cancel the contract, debar the involved party or parties from bidding on National Forest System timber, or initiate other actions, as provided by law or regulation, for purchaser violation of export or substitution requirements.

2455.4 - Debarment for Export Violations

This section applies only to debarment for export violations.  Direction for debarment for any other cause is contained in FSM 2433.

The Debarring Official must use debarment only to protect the public interest, to protect the Government in future business dealings, and to assure that the Government only conducts business with responsible persons.  Do not use debarment to punish persons for alleged illegal activity.

2455.41 - Procedures for Debarment 

The procedures for debarment for export violations are as follows:

1.  Forest Service debarment for export violations applies only to future timber sales.  
2.  Persons proposed for debarment or debarred may continue to operate any existing sales under contract.  However, debarment excludes such persons and their affiliates from bidding or being awarded new Forest Service timber sale contracts for the period of debarment.  
3.  The Contracting Officer must not knowingly solicit or consider bids from, award contracts to, approve a third party agreement with, or renew or otherwise extend the duration of a timber sale contract with a debarred individual, with two exceptions:

a.  Pursuant to the terms of a contract term adjustment.

b.  The Chief of the Forest Service or his authorized representative determines, in writing, that there is a compelling reason for such action.

4.  In addition, Forest Service officials must be aware that debarred persons are precluded from taking delivery of Federal timber purchased by another person for the period of the debarment.  Debarment generally does not prohibit debarred persons from being employed by another purchaser.

5.  Line officers must refer a case for debarment consideration as soon as they become aware of a cause for debarment, as described in FSM 2455.42.  No discretion of whether or not to refer a case is allowed.

2455.42 - Roles and Responsibilities

FSM 2404 and FSM 2430.4 set out the general responsibilities related to debarment.  Other responsibilities specific to debarment for export violations follow:

1.  Forest Service Debarring Official.  The Debarring Official is an unbiased, objective decision maker.  The official must have no contact with outside parties or Forest officers or staff involved in a proceeding, except for legal counsel or the Special Assistant to the Debarring Official, prior to any informal or fact finding hearings.  The Debarring Official may have such contacts if hearings are requested or if contacts are required to obtain other information needed to make an appropriate decision concerning debarment.  Only the Debarring Official has the authority to:

a.  Decide whether or not to debar based solely on the information contained in the administrative record.

b.  Decide whether it is in the interest of the Government not to pursue a debarment action when a cause for such action exists, or in spite of the existence of a cause.

c.  Consider and accept, in coordination with prosecuting attorneys, settlement offers, which include debarments.

2.  Special Assistant to the Debarring Official.  The Special Assistant reports only to the Debarring Official on debarment matters.  The Special Assistant must collect necessary information and complete the administrative record based on the referral record from a Regional Forester.

3.  Office of the General Counsel.  The United Stated Department of Agriculture, Washington Office, Office of the General Counsel (OGC) acts as legal advisor to the Debarring Official.  The OGC attorney assigned to a particular case reviews the referral record documentation and notices for legal sufficiency and informs the Debarring Official of legal positions that should be taken and of risks that may be involved in a particular case.  The assigned OGC attorney facilitates the contact and coordination with the Department of Justice attorney, the Assistant United States Attorney, or the local prosecutor who may be handling a criminal or civil suit involving a respondent who is being considered for debarment.

Regional OGC attorneys are available to advise Forest Supervisors and Regional Foresters in assembling a complete referral record.  However, Regional OGC attorneys do not handle debarment matters once they are referred to the Debarring Official.

4.  Forest Service Line Officers.  See FSM 2431.04 for specific responsibilities of Forest Service line officers in initiating a debarment action.

a.  Regional Forester.

(1) Review cases submitted from a Forest Supervisor to determine whether the referral record is complete and whether the Forest Supervisor’s letter of transmittal is complete and accurate (FSM 2455.43a).

(2) Coordinate referral cases with the Regional Special Agent-in-Charge to determine whether the person is under investigation and to ensure that all appropriate documentation is included in the referral record.

(3) Promptly refer cases to the Debarring Official when information concerning the existence of a cause for debarment becomes known (FSM 2404.15 and 
FSM 2455.42).

b.  Forest Supervisor.

(1) Review cases submitted from District Rangers to determine whether the referral record is complete and whether the District Ranger’s letter of transmittal is complete and accurate (FSM 2455.43a).

(2) Coordinate referral cases with the Special Agent serving the area to determine whether the person is under investigation and to ensure that all appropriate documentation is included in the referral record.

(3) Promptly refer cases through the Regional Forester to the Debarring Official when information concerning the existence of a cause for debarment becomes known 
(FSM 2404.16 and FSM 2455.42).

c.  District Ranger.

(1) Review cases before submitting to the Forest Supervisor to determine whether the referral record is complete and prepare a letter of transmittal (FSM 2455.43a).

(2) Coordinate referral cases with the Law Enforcement Officer or Special Agent serving the area to determine whether the person is under investigation and to ensure that all appropriate documentation is included in the referral record.

(3) Promptly refer cases through the Forest Supervisor to the Debarring Official when information concerning the existence of a cause for debarment becomes known 
(FSM 2404.17 and FSM 2455.42).

5.  Contracting Officer.  The Contracting Officer is responsible for not knowingly soliciting or considering bids from, awarding timber sale contracts to, extending existing timber sale contracts (except pursuant to a contract term adjustment), or approving a third party agreement with a person who is debarred.  Only the Debarring Official may make exceptions to this treatment.  The Contracting Officer has responsibility to check the General Services Administration’s (GSA) List of Parties Excluded from Federal Procurement or Non-procurement Programs prior to award of a timber sale contract and to ensure that individuals appearing on GSA’s lists are removed from mailing lists for new sales during the period of their debarment.

6.  Law Enforcement Personnel.  Upon issuing a violation notice, obtaining an indictment in an export violation case, initiating an investigation for an export violation case, or any other instance that may constitute cause for debarment, law enforcement personnel have the responsibility to notify, in writing or verbally, as appropriate, the District Ranger or Forest Supervisor and provide the following information:

a.  Case number;

b.  Defendant or respondent information (such as name, or address);

c.  The timber sale associated with the criminal violation or the legal description of the area involved if not associated with a timber sale contract;

d.  The statute violated, if applicable; and

e.  A brief narrative of the criminal activity.

Law enforcement officers, if requested, also have the responsibility to assist line officers in conducting a debarment investigation and provide or assist in developing the documentation needed for a referral.  The investigation may consist of a search of public records at a courthouse or Secretary of State’s office, obtaining declarations from agency personnel, or other investigative procedures, as needed.

2455.43 - Cause for Debarment

Debarment may be imposed for causes that include:

1.  Violation of the Forest Resources Conservation Shortage Relief Act of 1990, as amended (16 U.S.C. 620, et seq.), or any regulation or contract issued under the Act.

2.  Conviction of, or civil judgment for, falsification or destruction of records or making false statements, related to the Forest Resources Conservation Shortage Relief Act of 1990, as amended (16 U.S.C. 620, et seq.), or any regulation or contract issued under the Act.

3.  Debarment by another Federal agency related to the Forest Resources Conservation Shortage Relief Act of 1990, as amended (16 U.S.C. 620, et seq.), or any regulation or contract issued under the Act.

Causes for debarment must be established by a preponderance of evidence; that is, it is more likely than not that the alleged act or violation occurred.  A conviction or civil judgment for any of the causes for debarment meets this standard of evidence for initiating a debarment action.  Where a cause for debarment is not based upon a conviction or civil judgment, ensures that the referral to the Debarring Official is comprehensive, complete, and provides documentation sufficient to demonstrate the cause(s) for debarment by a preponderance of the evidence.

Violation notices that result in a court conviction of a person for causes listed in this section constitute cause for debarment.  Referral in these cases is mandatory.

2455.44 - Debarment Procedures

2455.44a - Investigation and Referral Process

Information concerning the existence of a cause for debarment from any source must be promptly reported, investigated, and referred, when appropriate, to the Debarring Official for consideration (FSM 2455.42).

The Regional Forester, in consultation with the Regional Special Agent-in-Charge, may decide to utilize agency personnel, the Office of Inspector General, or other appropriate resources to conduct the investigation and to develop the documentation required for the referral record.

1.  Referral Record.  Assemble the record in chronological order, with the most current information first.  Include an index of the documents as ordered in the record.  The referral record includes, but is not limited to:

a.  The name of the specific respondent(s) against whom the action is being proposed or taken;

b.  The reason(s) for proposing the debarment;

c.  The specific cause(s) for debarment;

d.  A short narrative stating the facts and/or describing other evidence supporting the reason(s) for the need to debar;

e.  The recommended time period for the debarment, including the rationale for the time period recommended;

f.  The potential effect and/or consequences that the debarment will have on the respondent(s);

g.  Copies of any relevant support documentation:

(1) Documentation must include, but is not limited to:

(i) Detailed evidence of specific cause(s) warranting debarment.

(ii) Lists of affiliates and evidence documenting the affiliation of individuals to a respondent.

(iii) Relevant facts showing the respondent’s responsibility with respect to future dealings with the Forest Service.

(2) Examples of documentation are:

(i) Timber sale inspection reports.

(ii) Timber sale contract signature pages, if cause is based on a conviction or civil judgment.  Otherwise, include the entire contract.

(iii) Correspondence between Forest Service personnel and the respondent.

(iv) The Contracting Officer’s decision(s) and any purchaser’s claims.

(v) Business records of the respondent obtained from the State, such as Articles of Incorporation or Statement of Officers.

(vi) Copies of any indictments, court settlements, court convictions, and/or violation notice.

(vii) Copies of law enforcement investigative reports (such reports may be redacted in coordination with the Office of the General Counsel to protect privileged material.)

(viii) Copies of declarations by sale administration and/or law enforcement personnel, if applicable.

(ix) Correspondence showing delegation of authority to an affiliate.

(x) Other documentation showing affiliation, such as bid forms.

(xi) Other documentation relevant to the referral.

2.  Transmittal Letter.  Follow the procedures outlined in exhibit 01 to make referrals to the Debarring Official.  The referral transmittal letter must:

a.  Recommend an action and the scope of the action.

b.  Note relevant facts regarding the respondent’s responsibility with respect to future dealings with Forest Service.

c.  Include a statement concerning whether or not the respondent has been a purchaser in the past, or has the capability to bid on timber sales, or otherwise enter into contracts or agreements with the Government if the referral is not based on actions in a timber sale contract.

d.  Detail the specific causes, believed to be supported by the evidence, for debarment.

e.  Refrain from making any remarks indicating intent to punish.

f.  Refrain from referencing activities unrelated to the specific cause(s) for debarment.

g.  State that the case has been coordinated with law enforcement personnel.

h.  Be signed by a line officer.
2455.44a - Exhibit 01

Debarment Procedures

	Action by
	Action

	Contracting Officer


	1.  Establish cause(s) for debarment (FSM 2455.42).

a.  If a cause is based on a violation notice, initiate referral of the case to the Debarring Official when the violation notice is issued, but not later than the conviction.

b.  If a cause for debarment will be established by a conviction or civil judgment, initiate referral for debarment as soon as possible after law enforcement personnel begin an investigation, but not later than immediately following an indictment.

c.  If a cause for debarment will be established based on a person’s debarment by another Federal agency for export violations, refer the case as soon as possible after the action becomes known.

2.  Promptly inform the responsible line officer of the existence of a cause(s) for debarment.

3.  Assemble a referral record documenting the cause(s) identified.

4.  Transmit the referral record to the District Ranger.



	District Ranger
	5.  Notify the Forest Supervisor, of the pending case, coordinate the case with the Law Enforcement Officer or Special Agent serving the area, prepare the transmittal letter, and send the referral record to the Forest Supervisor.

6.  Update information relevant to the proposed action as it becomes available.



	Forest Supervisor 
	7.  Coordinate the case with the Special Agent serving the area and review the District Ranger’s letter transmitting the referral record to the Regional Forester.

8.  Add any other relevant information to the referral record detailing specific causes believed to be supported by the evidence.

9.  Forward the referral record by transmittal letter to the Regional Forester with as little delay as possible.


2455.44a - Exhibit 01--Continued

	Action by
	Action

	Regional Forester
	10.  Coordinate the case with the Regional Special Agent-in-Charge and add other relevant information to the referral record.

11.  Review the Forest Supervisor’s and District Ranger’s transmittal letter and referral record and forward the referral record to the Debarring Official.



	Special Assistant to Debarring Official
	12.  Review the referral package.

13.  Assemble the administrative record from the referral package.
14.  Contact the Regional Office, if needed, to obtain additional information for the administrative record or to clarify references in the referral package.

15.  Forward a copy of the administrative record to the assigned Office of the General Counsel (OGC) attorney for review.



	USDA WO-Office of the General Counsel Attorney
	16.  Contact any prosecuting attorneys who may be involved to:

a.  Ensure that a debarment action will not affect any ongoing criminal or civil proceedings.

b.  Coordinate any plea bargaining agreements.

17.  Notify the Debarring Official immediately of such information above.



	Special Assistant to Debarring Official and

USDA WO-Office of the General Counsel Attorney
	18.  Analyze the circumstances of the case.

19.  Discuss the case with the Debarring Official as well as any requests to refrain from taking administrative action that have been received.



	Special Assistant to Debarring Official
	20.  Draft a Decision Notice for the Debarring Official, such as a Notice of Proposed Debarment, Notice of Debarment, or other appropriate notice; or draft a letter of transmittal to the Regional Forester if the decision is not to pursue action.



	USDA WO-Office of the General Counsel Attorney
	21.  Review and concur on the Decision Notice or letter of transmittal.


2455.44a - Exhibit 01--Continued
	Action by
	Action

	Debarring Official
	22.  Review the referral record and decide whether it is in the interest of the Government to pursue a debarment action, based on the information contained in the administrative record.

23.  Consider, and accept when appropriate, in coordination with prosecuting attorneys, settlement offers which include debarments.

24.  Maintain responsibility for communications with the respondent concerning debarment.  

25.  Approve and sign either the Decision Notice or letter of transmittal.



	Special Assistant to Debarring Official
	26.  Transmit the Decision Notice to the respondent by certified, return receipt requested mail, or send the transmittal letter to the Regional Forester.



	Debarring Official
	27.  The Debarring Official must receive any information that the respondent or any specifically named affiliate(s) may wish to provide within working 30 days from receipt of the notice.  Information received may be Received by a written submission, by an appearance in person, or by phone.  The information may include an argument in opposition to the imposition of debarment, or to the scope of debarment.

28.  In actions based upon a conviction or civil judgment, or in which there is no genuine dispute over material facts, the Debarring Official must make a decision within 30 working days after receipt of any information and argument submitted by the respondent, unless the Debarring Official extends this period for good cause.

29.  In actions in which additional proceedings are necessary to determine disputed material facts, written findings of fact must be prepared.  The Debarring Official must base the decision on the facts as found, together with any information and argument submitted by the respondent and any other information in the administrative record.



	Special Assistant to Debarring Official
	30.  Draft the Decision Notice for the Debarring Official.


2455.44a - Exhibit 01--Continued

	Action by
	Action

	USDA WO-Office of the General Counsel Attorney


	31.  Review and concur on Decision Notice.

	Debarring Official
	32.  Approve and sign Decision Notice.



	Special Assistant
	33.  Transmit the Notice to the respondent by certified mail, return receipt requested.

34.  Provide GSA and the USDA Office of Finance and Management with current information on the respondent within 
5 working days of the Notice.



	Debarring Official
	35.  The respondent may request that the Debarring Official reverse the debarment decision or reduce the period or scope of debarment.  Such a request must be in writing and supported by documentation.  This request can be made at any time prior to termination of the debarment.

36.  The respondent may appeal the Debarring Official’s decision to debar to the U.S. Department of Agriculture Board of Contract Appeals within 30 days of receipt of the decision.




2455.44b - Notice of Proposed Debarment

The Debarring Official must determine the best way to protect the interest of the Government, determine a respondent’s present responsibility to do business with the Government, consider the seriousness of the respondent’s acts or omissions, and consider any mitigating factors, when deciding whether to impose debarment.

If the decision is to propose debarment, the Debarring Official must send a Notice of Proposed Debarment, a copy of the administrative record, and a copy of 36 CFR part 223, subpart C, to the named person and all named affiliates.

The Notice of Proposed Debarment must advise the respondent that debarment is being considered and include:


1.  The reasons for the proposed debarment in terms sufficient to put the respondent on notice of the conduct or contract(s) upon which it is based;


2.  The cause(s) relied upon for proposing debarment;


3.  The procedures governing debarment decisionmaking; and


4.  The potential effect of a debarment.

The notice to the respondent must be signed by the Debarring Official and transmitted by certified mail, return receipt requested.

If the Debarring Official decides not to pursue debarment, a decision letter must be sent to the Regional Forester providing information and reasons for the decision.

2455.44c - Opportunity to Contest Proposed Debarment

1.  Respondent Opposition and Informal Hearing.  Within 30 calendar days after receipt of the Notice of Proposed Debarment, the respondent may submit, in person, in writing, or through a representative, information and argument in opposition to the proposed debarment.

If requested, an informal hearing must be held within 20 calendar days from the date the request is received.  The Debarring Official may postpone the date of the hearing, if the respondent makes a written request for postponement.  At the hearing, allow the respondent an attorney, or other authorized representative, to informally present and explain evidence.  Evidence may be presented to show that causes for debarment do not exist, may include mitigating factors, or may give arguments concerning the imposition, scope, duration, or effects of debarment.  At the respondent’s request and at cost to the respondent, the hearing may be transcribed.

2.  Fact Finding Hearing.  In actions not based upon a conviction or civil judgment, if the Debarring Official finds and gives notice that the submission in opposition raises a dispute over facts material to the proposed debarment, respondent(s) may request a fact-finding conference on those disputed material facts.  Such a conference must be held within 20 calendar days from the date the request is received, unless mutually agreed otherwise.  The fact-finding conference must conform to the following requirements:

a.  At least 10 days before the fact-finding conference, the Debarring Official must send the respondent a copy of all documents in the administrative record, on the date of transmittal, if release of the documents is not objected to by the Department of Justice.

b.  The respondent(s) must be afforded the opportunity to appear with counsel, submit documentary evidence, present witnesses, and confront any person the Forest Service presents.

c.  A transcribed record of any additional proceedings must be made available at cost to the respondent, upon request, unless the respondent and the Debarring Official, by mutual agreement, waive the requirement for a transcript.

If the Notice of Proposed Debarment is based on a conviction or civil judgment, a fact-finding hearing is not required.

2455.44d - Debarring Official’s Decision

In actions based upon a conviction or civil judgment, or in which there is no genuine dispute over material facts, the Debarring Official must make a decision on the basis of all the information in the administrative record, including any submission made by the respondent.  The Debarring Officer must make a decision within 30 working days after receipt of any information and argument submitted by the respondent, unless the Debarring Official extends this period for good cause.

In actions in which additional proceedings are necessary to determine disputed material facts, written finding of fact must be prepared.  The Debarring Official may refer disputed material facts to another official for a finding of facts.  The Debarring Official may reject any findings, in whole or in part, only after specifically determining them to be arbitrary and capricious or clearly erroneous.

The Debarring Official’s decision must be made after the conclusion of the proceedings with respect to disputed facts.  The cause(s) for debarment must be established by a preponderance of the evidence as the standard of proof.  Where the proposed debarment is based upon a conviction or civil judgment, the standard of proof has been met.  The burden of proof is on the Forest Service.

If the Debarring Official decides to impose debarment, the respondent must be given prompt notice:

1.  Referencing the Notice of Proposed Debarment;

2.  Specifying the reasons for debarment;

3.  Stating the period of debarment, including effective dates;

4.  Identifying any limitations on the terms of the debarment; and

5.  Stating that any decision to debar may be appealed to the U.S. Department of Agriculture Board of Contract Appeals.

The Debarring Official must notify the Regional Forester and Forest Supervisor of the decision.

If the Debarring Official decides not to impose debarment, the respondent must be given prompt notice of that decision.  Notice to the respondent in writing, must be signed by the Debarring Official, and transmitted by certified mail, return receipt requested.  The Office of the General Counsel must be consulted on all debarment actions prior to the notice being sent to the respondent.

2455.44e - Settlement and Voluntary Exclusion

The Debarring Official may, at any time, settle a debarment action when it is in the best interest of the Government.

Only the Debarring Official has the authority to consider and accept, in coordination with prosecuting attorneys, settlement offers, which include debarments.

2455.44f - Term and Scope of Administrative Action

1.  Term of Debarment.   Debarment must be for a period commensurate with the seriousness of the cause(s) and must not exceed 5 years.

The Debarring Official may extend an existing debarment for an additional period, which added to the initial debarment must not exceed 5 years, if that official determines that an extension is necessary to protect the public interest.  However, a debarment may not be extended solely on the basis of the facts and circumstances upon which the initial debarment action was based.  If debarment for an additional period is determined to be necessary, the procedures at 36 CFR 
part 223, subpart C, must be followed to extend the debarment.

2.  Scope of Debarment.  Debarment of a person or business constitutes debarment of all its divisions and other organizational elements, unless the debarment decision is limited by its terms to specific individuals, divisions, or other organizational elements or to specific types of transactions.

The debarment action may include any affiliate of the respondent that is specifically named, given notice of the proposed debarment, and an opportunity to respond.  For purposes of determining the scope of debarment, conduct may be imputed as follows:

a.  Conduct imputed to respondent.  The fraudulent, criminal, or other seriously improper conduct of any officer, director, shareholder, partner, employee, or other individual associated with a respondent may be imputed to the respondent when the conduct occurred in connection with the individual’s performance of duties for, or on behalf of, the respondent, or with the respondent’s knowledge, approval, or acquiescence.  The respondent’s acceptance of the benefits derived from the conduct is evidence of such knowledge, approval, or acquiescence.

b.  Conduct imputed to individuals associated with respondent.  The fraudulent, criminal, or other seriously improper conduct of a respondent may be imputed to any officer, director, shareholder, partner, employee, or other individual associated with the respondent who participated in, knew of, or had reason to know of, the respondent’s conduct.

c.  Conduct of one person imputed to other persons in a joint venture.  The fraudulent, criminal, or other seriously improper conduct of one person in a joint venture, granted pursuant to a joint application, or in a similar arrangement or with the knowledge, approval, or acquiescence of those parties may be imputed to those parties.  Acceptance of the benefits derived from the conduct is evidence of such knowledge, approval, or acquiescence.

2455.44g - Request for Reconsideration and Appeal

The respondent may request that the Debarring Official reverse the debarment decision or reduce the period or scope of debarment.  All requests must be in writing and supported by documentation of the reasons to revise the debarment.  The Debarring Official may grant such a request for reasons including, but not limited to:

1.  Newly discovered material evidence;

2.  Reversal of the conviction or civil judgment upon which the debarment was based;

3.  Bona fide change in ownership or management;

4.  Elimination of other causes for which the debarment was imposed; or

5.  Other reasons the Debarring Official deems appropriate.

The Debarring Official must make a final disposition of a reconsideration request, in writing, within 30 working days of receipt of the reconsideration request and supporting documentation, unless the Debarring Official decides to extend this time period.  The notice of the Debarring Officer’s decision must set forth the reasons for granting or denying the reconsideration request.

The respondent may appeal the Debarring Official’s decision to debar by filing the appeal, in writing, to the U.S. Department of Agriculture Board of Contract Appeals, Washington, DC 20250, and sending a copy of the appeal to the Debarring Official.  The appeal must be filed within 30 days of receiving the decision and it must specify the basis of the appeal.  The rules and procedures of the U.S. Department of Agriculture Board of Contract Appeals set forth at 7 CFR part 24 govern debarment appeals.

2455.44h - List of Debarred Persons

The General Services Administration (GSA) compiles, maintains, and distributes a list of all persons who have been debarred by agencies.  The Internet address for this list is: http://www.arnet.gov/epls/.  Within 5 working days of the decisions, the Special Assistant to the Debarring Official must provide GSA and the USDA Office of Finance and Management with the following information on all persons debarred or proposed for debarment:

1.  The person’s name and address and the name and address of any affiliate of the person included in the debarment action.

2.  The cause(s) for the debarment action.

3.  Any limitations to, or deviations from, the normal consequences of debarment.

4.  The effective date of the action and the expiration date.

5.  The name and telephone number of the point of contact in the Forest Service regarding the action.

2456 - PAYMENTS AND USE OF SURETY BONDS WITH TIMBER SALE CONTRACTS AND PERMITS

2456.01 - Authority

Section 223.34 of Title 36 of the Code of Federal Regulations requires timber sale contracts to provide for payment in advance of timber cutting, unless the contract specifically authorizes the purchaser to furnish a payment guarantee that is satisfactory to the Contracting Officer.

2456.03 - Policy

The Contracting Officer must not grant a deferment or delay in making deposits for stumpage and other required deposits, except as provided in the timber sale contract.

2456.1 - Performance Bonds in Timber Sales

2456.11 - Purpose

Performance bonds are authorized by 36 CFR 223.35 to guarantee the performance of the purchaser of all the terms and conditions set forth in the contract.  See FSH 6509.11k and FSH 2409.15 for instructions on all timber sale contract performance bonds.

2456.12 - Monetary Requirement
Performance bonds are normally required for sales with appraised product values greater than $2,000.

2456.13 - Deferring Payments for Timber Under the Security of the Performance Bond

Regional Foresters may provide for use of a performance bond as security for timber cut, but not removed from the sale area, in areas where purchasers commonly cut large volumes of timber in advance of yarding.  Deferring payment in this manner must be limited to timber not subject to rapid quality downgrading or physical deterioration.  Purchasers may request use of the performance bond for this purpose when provided for in a prospectus.

Contracting Officers must increase the penal sum of the performance bond as necessary to cover the estimated values of timber to be felled, but not removed.  The increase in the penal sum should be large enough to eliminate the need for cash payments in advance of cutting.

When the performance bond is used as provided above, the Contracting Officer must permit the purchaser to defer payment until just prior to removal of timber from the sale.  If the volume of down timber exceeds the penal sum, the excess value must be covered by cash deposit or by payment bond.

Contracting Officers must not accept individual surety bonds in lieu of performance bonds.

2456.14 - Penal Sum of the Performance Bond

The penal sum of the performance bond must be at least 10 percent of the bid value rounded up to the next $100 when the bid value is $10,000 or less and up to the next $1,000 when the bid value exceeds $10,000.  The bond may be higher than the minimum amount of bond, if needed to cover work required of the purchaser after the logging season is completed.

2456.15 - Reducing the Penal Sum of the Performance Bond

Performance bonds may be terminated prior to contract closure when timber removal has been completed, other work required by the contract has been accepted as satisfactorily completed, and the purchaser agrees to maintain a deposit balance to cover fully any unreconciled log scale or stumpage rate adjustments that might become necessary because of a correction in a preliminary index.

Upon purchaser’s written request, performance bonds may be reduced when the penal sum of the performance bond exceeds the current contract value.  The bond may be reduced to the sum of remaining contract value, the cost of uncompleted work required, and the amount of unpaid bills due on the timber sale.

A performance bond that has been increased to an amount above the amount stipulated in the advertisement or prospectus to cover felled timber may be reduced to the dollar amount originally specified, if that amount is not disadvantageous to the Government.

A new bond may be accepted as a replacement for a previous bond.  The Contracting Officer must advise the purchaser and surety, in writing, that the previous bond is no longer necessary and that accrual of liability terminates on the effective date of the new bond.

2456.16 - Liability of Sureties

See FSH 6509.11k, chapter 80 for direction.

2456.2 - Bid Bonds in Timber Sales

Bidders on National Forest System timber sale offerings may elect to use bid bonds as an acceptable form of bid guarantee.  The purchaser is required to submit bid bonds on Form 
FS-6500-13, Timber Sale Bid Bond.  See FSH 6509.11k, chapter 80, for bid bond procedures.

2456.3 - Payment Bonds in Timber Sales

Timber sale contracts permit a purchaser to defer advance deposits for stumpage and required deposits under security of a payment bond until products are removed from the sale area, a statement of account is prepared, and a bill for collection is received.  See FSH 6509.11k for timber sale payment procedures.

2456.4 - Deposits for Cooperative Work

Deposits for cooperative work may be made under provisions of the contract.  Except to prevent environmental or resource damage, cooperative work may not be done in advance of a deposit for cooperative work.

2456.5 - Refunds

Section 223.34 of Title 36 of the Code of Federal Regulations authorizes a refund of deposits in excess of amounts due the United States.  All money not due the Government on any transaction must be refunded to the original purchaser or to successors in interest.  Damages resulting from breach or non-completion of a contract are monies due the Government.  An amount sufficient to cover such damages must be retained out of deposits that would otherwise be refunded.

Refunds of deposits under timber sale contracts in excess of amounts due the Government may be made at any time.  There are two normal types of refunds:  interim refunds are those that may be made during the life of a contract and terminal refunds are those made at the time of sale closure.

1.  Interim Refunds.  When payment is made in advance of cutting, a sale may occasionally go into a seasonal shutdown period, retaining a sizeable advance balance.  The purchaser may request interim refund of excess deposits at a time of seasonal shutdown in accordance with the contract terms.  Such excess deposit is the advance balance less the sum of; 

a.  The value of timber estimated to be cut in 10 calendar days, 
b.  Any amounts needed for use as provided in the contract, such as deposits for partially cut payment units, and 
c.  Any outstanding claim under the contract.

2.  Terminal Refunds.  Terminal refunds of excess deposits are made under the condition that all contractual responsibilities and obligations have been met.  Refunds of deposits needed to cover uncompleted work must not be made.  The Contracting Officer must take final action on processing terminal refunds.

2456.6 - Transfers

A purchaser may request transfer of excess deposits to apply to other contracts that the purchaser has with the Forest Service, or to the credit of a third party in connection with the operation of a sale by such third party, under the same conditions as described for refunds (FSM 2456.5).

Contracting Officers must not transfer deposits to the unrelated transactions of other users.  Regional Foresters must issue instructions governing transfer procedures.  See FSM 6531 for detailed procedures.
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