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Digest: 
2730.3 – Retains policy of granting access regarding Attorney General’s opinion and updates policy to include recent court decisions regarding the requirement for easements.  States Southwestern Region easement policy and direction toward easements for all public roads with emphasis placed on existing roads that were incorrectly authorized under Memorandum of Understanding (MOU) with the State(s), or that are currently authorized by special-use permits, or are not currently authorized.  Presents Regional guidelines to assist the Forests in developing adequate legal descriptions for road easements.
2730.31 – Removes supplemental direction.

2731.03 – States policy for authorizing DOT easements.

2731.04b – States Regional Forester’s delegation of authority to the Regional Director of Lands and Minerals for DOT projects that need Regional Forester approval.  Provides stipulations to be used for highway easement issuance.

2731.04c – States Forest Supervisor’s delegated responsibilities regarding DOT easements.
2731.42 – Removes supplemental direction.

2732.03 – States Regional direction regarding cost share roads, and when to issue FRTA easements.

2732.04c – States Regional Forester’s delegation of authority to the Regional Director of Lands and Minerals for FRTA projects that need Regional Forester approval.

2732.04e – States Forest Supervisor’s delegated responsibilities regarding FRTA easements.

2732.3 – States policy and direction for easement grants for accessing subdivisions.

2732.6 – Removes supplemental direction.

2734.51 – Adds interim policy on accepting R.S. 2477 assertions.
2730.3 – Policy.
Grant reasonable and appropriate access across National Forest System land to private in-holdings and to mining claims (36 CFR 212 and 36 CFR 251, Subpart D), consistent with the following policy.

Ingress and egress rights are discussed in the parent text.  Further discussion is found in the Attorney General’s February 1, 1962, (Vol. 42, OP. No. 7) opinion and in a September 12, 1978, Office of General Counsel opinion.  The following is quoted from the 1978 opinion.

Our opinion is that there is a mandatory duty to provide reasonable access to the private land; if the only reasonable access would be a road, then allowing access by road becomes mandatory in this particular set of circumstances.

The authority to provide for access to private in-holdings is based on the Act of June 4, 1897, (16 U.S.C. 478), which creates statutory rights as to types of entry.

The Attorney General’s opinion of February 1, 1962, held that this statutory language creates in actual settlers a right to build wagon roads to affect their right of access.  Persons other than actual settlers were found to have no right to build access roads but, according to the Attorney General, they do have a right to ingress and egress for all lawful and proper purposes, provided they comply with the rules and regulations of the Secretary.  In our opinion, access to a private in-holding to use that land constitutes entry for a “lawful and proper purpose” which must be allowed in a reasonable manner.  The standard of reasonableness relates to the use being made of the private land; to unduly restrict the type of access might be to render meaningless the very purpose for which access is sought, in violation of the rights created by the 1897 Act.  However, location and type of access can be restricted reasonably, in light of the purposes for which the National Forest lands were established and are being administered.  36 CFR, Section 212.(c) is the current regulation based on the 1897 Act, requiring that access for proper and lawful purposes is permitted.”
The Federal Land Policy and Management Act (FLPMA) of October 21, 1976 (P.L. 94-579, 90 Stat. 2743), provides additional direction for ingress and egress to private lands within National Forest System land boundaries.  FLPMA is the authority for issuing permits and easements for private roads to in-holdings not covered by the National Forest Road and Trail Act (FRTA) of October 13, 1964 (P.L. 88-657, 78 Stat. 1089).  FLPMA repealed the authority to grant rights-of-way under the 1897 Act; however, it did not affect the rights of ingress and egress created under the 1897 Act.

FRTA did not create a statutory right of access to private landowners nor did it nullify the rights created by the 1897 Act.  FRTA remedied a specific situation by authorizing the Forest Service to give private parties a particular legal interest in agency land (through the granting of easements) if certain conditions were met (FSH 2709.12, Chapter 30).  Congress included in the Act the full intent that the private landowner provides reciprocal right of access to the United States.  This is consistent with the 1897 Act’s provision that persons exercising a right of entry must comply with the rules and regulations of the Secretary.

Regulations relating to accessing private lands within National Forest System lands are found primarily in Subpart D, 36 CFR 251 and 36 CFR 212.

Statutory rights of ingress and egress are attached to the land and are not affected by land management planning considerations or procedures.

While private in-holding owners and mining claimants may have statutory access rights of one kind or another, such rights must be exercised within certain limitations as follows:
1.  Only “actual settlers” have a right of access by road.  Actual settlers are defined in a technical sense and the right to access by road does not extend to those settler’s assignees, devises, or successors in interest.   In Region 3, there are probably no qualifying actual settlers still on the land.

2.  Other landowners and mining claimants have a right to reasonable and appropriate access.  This may be a road, but it may also take any other form that is reasonable and appropriate to the use being made of the private land.  Thus, alternate methods of ingress and egress should be studied.

3.  Access is not automatic even when it is a statutory right.  It must be a proper and lawful purpose and will be subjected to compliance with rules and regulations governing the lands and the roads and trails to be used, including authorization in writing.  In U.S. v. Randolph Jenks, 129 F. 3d, 1348, 10th Cir. 1997 and Raymond Fitzgerald v. U.S., 932 F. Supp. 1195, D. Ariz. 1996, the courts ruled that there was no right of access provided to the current owner and, even if there was, the requirements to grant an easement to regulate the use and protect the resources of the National Forest System lands was upheld.  The rulings also held that the Forest Service had the right to require an easement to access the in-holdings.  
A claimed right to a road is only a potential right until acknowledged in some written form by the Forest Service or clearly established by other means, such as courts.

A potential right is not recordable and is insufficient for assuring access to subdivisions or for guaranteeing to land buyers that legal access exists.

Landowners and mining claimants must make proposals for and receive written authorization for access.  Proposals must be reviewed under all applicable objectives and policies and analyzed in accordance with the National Environmental Policy Act (NEPA).  Grant authorizations when:

1.  Location and construction are consistent with the overall management objectives for National Forest System lands.

2.  The land is suitable for the proposed road use under the conditions which protect the public interest, and

3.  The test of reasonableness indicates a road should be authorized (NEPA analysis and decision).

Deny road access proposals when any of the following apply:
1.  Unacceptable environmental damage would result.

2.  The proposed road location or design standards are not suitable for the uses expected in the foreseeable future.

3.  Historical access was provided by other location(s).
4.  The proponent does not have immediate plans or finances to construct the road when access is granted. 
5.  The proponent is securing written assurance only to increase the property’s market value and does not plan to develop the private land.  If the road is appropriate, grant the authorization when the proponent is ready to build the road and stipulate in the easement that the road must be built within a given time period.

6.  The road would be better located on non-Federal land.  This would need to be supported by NEPA analysis.
Access in Wilderness.  Providing access to inholdings totally surrounded by National Forest Wilderness is detailed in Subpart D, 36 CFR 251.114g.

The following factors must be considered in addition to the other requirements of Subpart D, 36 CFR 251 for access to non-Federal lands totally surrounded by National Forest Wilderness:

1.  The type of access to be granted will be the type that is or has been customarily used with respect to similarly situated non-Federal land used for similar purposes.

2.  The combination of routes and modes of travel, including non-motorized modes, which cause the least lasting impact on the wilderness but, at the same time, will permit the reasonable use of the non-Federally owned land.

3.  The examination of a voluntary acquisition of lands or interests in land by exchange,   purchase, or donation to modify or eliminate the need to use Wilderness areas for access purposes.

4.  The type of authorization to be used is a permit.

Forest Plans should address priorities to acquire inholdings in Wilderness.

Southwestern Region Easement Policy for Public Roads.  Numerous public highways in Region 3 are not currently authorized by an appropriate easement.  Special-use permits authorized some and some were constructed under the Memorandum of Understanding (MOU) with the State whereby the easements would be granted after the construction was completed.  In these cases, granting the easements was never completed.  The objective of this policy statement is to place all public roads under the appropriate easement as soon as possible.  A Department of Transportation (DOT) easement will authorize all Federal Aid and Title 23 highways and FRTA easements will authorize the remainder of public highways.
The policy provided herein applies primarily to existing public highways.  New highway construction will follow the direction provided in FSH 2709.12 and Memorandums of Understanding that have been executed with the States of Arizona and New Mexico and the DOT.

The following MOUs are in place and govern the planning, construction, operation and maintenance of public highways:

The August 20, 1998, Memorandum of Understanding Between U.S. Department of Agriculture, Forest Service and U.S. Department of Transportation, Federal Highway Administration; Regarding the Appropriation and Transfer of National Forest System Lands for Highway Purposes.

The September 5, 1996, Memorandum of Understanding Between the New Mexico State Highway and Transportation Department and U.S. Department of Agriculture, Forest Service, Southwestern Region; On Procedures Related to State Highways Over National Forest System Lands.
The June 1998 Memorandum of Understanding Among New Mexico State Highway and Transportation Department and U.S. Department of Transportation, Federal Highway Administration, Central Federal Lands Highway Division and U.S. Department of Agriculture, Forest Service, Region 3; For the Planning, Programming, Project Development, Construction, and Maintenance of Forest Highways in the State of New Mexico.

The April 13, 1992, Memorandum of Understanding Between the Arizona Department of Transportation, Highway Division and U.S. Department of Agriculture, Forest Service, Southwestern Region; On Procedures Related to State Highways Over National Forest System Lands.
The October 16, 2008, Memorandum of Understanding Among Arizona Department of Transportation and U.S. Department of Transportation, Federal Highway Administration, Central Federal Lands Highway Division and U.S. Department of Agriculture, Forest Service, Region 3; For Planning, Programming, Project Development, Construction, and Maintenance for Highways Utilizing Forest Highway Funds in the State of Arizona.
Copies of the MOUs are on file in the Regional Office, Lands and Minerals Staff Unit.  Copies of the MOUs applicable to the relevant State should be on file in every Forest Supervisor’s office.  Since the authority to grant easements to State, county and local public road agencies has been delegated to the Forest Supervisors, it is necessary for the appropriate Staff on each Forest to be familiar with the MOUs that are applicable to their Forest.

1.  Authorities and Responsibilities

a.  DOT Easements (Federal Aid and Title 23 Highways):
The Federal Highway Administration (FHWA) is the lead agency for preparing necessary NEPA documents and the Forest Service is the cooperating agency, unless the Forest Service is designated as lead by the FHWA.  The FHWA is responsible for the NEPA decision on the project.  FHWA has authority (23 U.S.C. 317) to appropriate National Forest System land for highway purposes.  A NEPA decision is not needed by the Forest Service for establishing or adding to DOT easements.  However, if the proposed action requires a significant amendment to the Forest Plan, a Forest Service planning decision in accordance with NEPA is required and that decision may be appealed under the provisions of 36 CFR 215.

The FHWA is also responsible for ensuring compliance with most other applicable laws and regulations.  This includes the Endangered Species Act (ESA) and the National Historic Preservation Act (NHPA).

The Forest Service remains responsible for compliance with the Archeological Resources Protection Act (ARPA) and the Native American Graves Protection Act (NAGPRA).
The Forest Service generally consents to the FHWA appropriation and transfer of affected National Forest System lands under the provisions of the Highway Act of August 27, 1958, by a Letter of Consent.  The Letter of Consent must be provided within four months of receiving the Notice of Appropriation (see August 20, 1998, MOU between the Federal Highway Administration and the Forest Service).  Failure by the Forest Service to meet the four months time frame will result in the appropriation automatically occurring.  If the Forest Service desires to include stipulations in the easement, it must do so through the Letter of Consent.  Stipulations are to assure adequate protection of resources and utilization of adjacent National Forest System lands.

b.  FRTA Easements:
All public roads and highways not covered by DOT easements will be authorized by a Forest Road and Trail Act (FRTA) easement.  The Forest Service has authority and responsibility in all decisions to grant easements under this authority.  Grants are subject to all applicable laws and regulations.  That includes NEPA, ESA, NHPA, ARPA and NAGPRA.  This responsibility cannot be delegated outside the Forest Service.
In granting easements for existing highways, either DOT or FRTA easements, the following critical points need to be taken into account:

(1)  When there is no new work being proposed, then the action does not require a NEPA decision and does not require action on any other law or regulation.  The construction action has already occurred and the land use will remain the same.

(2)  Easement width will remain the width specified under any previous permit or statute.  If no previous width was described, the easement width shall, as a minimum, become the clear zone.  This width shall be described as a uniform width throughout the portion of the road in question.  However, it is preferable that the easement width be established based upon an as-built plan, surveys, or other methods from which a visible description can be made.
(3)  Include necessary stipulations in developing the easement.  (See FSH 2709.12, Rights-of-Way Grants Handbook for guidelines.)
New work proposals inside the specified easement limits shall be handled either pursuant to the following section 2 or section 3. 
2.  Work Inside the Existing Easements
a.  DOT Easements:

(1)  The Public Road Agency (PRA) is responsible for furnishing the studies, documents, and mitigation necessary for compliance with applicable laws and regulations.  The FHWA is responsible for ensuring compliance with most applicable laws, including ESA and NHPA, and for related consultation with other agencies, including the U.S. Fish and Wildlife Service and the State Historic Preservation Office.  The Forest Service is a cooperating agency but remains responsible for compliance with ARPA and NAGPRA.
(2)  If Forest Service stipulations are involved, the proposed action must be coordinated with the Forest Service to ensure stipulations are addressed appropriately.  The Forest Service has decision authority only on those stipulations that require Forest Service approval prior to implementation action.

(3)  Operation and maintenance activities do not require an additional NEPA decision.  FHWA is responsible for operation and maintenance activities.  Rehabilitation and reconstruction activities do require  additional NEPA decision by the FHWA.  Compliance with other laws and regulations is required in all cases.

(4)  If the proposed action may affect Forest Service resources outside the easement and the Forest Service has not reserved decision authority by stipulation, the Forest Service must work as a cooperating agency to mitigate impacts to the extent possible.
b.   FRTA Easements:

(1)  The PRA is responsible for furnishing the studies, documents and mitigation necessary to comply with applicable laws and regulations.  The Forest Service is responsible for ensuring compliance with all applicable laws and regulations and for related consultation with other agencies.
(2)  If Forest Service stipulations are involved, the proposed action must be coordinated with the Forest Service to ensure stipulations are addressed appropriately.  The Forest Service has decision authority only on those stipulations that require Forest Service approval prior to implementation action.

(3)  Operation and maintenance activities do not require an additional NEPA decision.  The Forest Service is responsible for operation and maintenance activities.  Rehabilitation and reconstruction activities do require an additional NEPA decision by the Forest Service.  Compliance with other applicable laws and regulations is required in all cases.

3.  Work Outside Existing Easement or Boundary Adjustments

All public roads should have easement widths adequate to permit construction and to ensure safe and efficient highway operation and maintenance activities in the future.  Minor easement adjustments can be made to existing easements with a NEPA Categorical Exclusion if the work required disturbs less than five contiguous acres and there are no significant environmental, social and cultural impacts by the proposed facility.  A new easement will be issued to include the new work area.

a.  DOT Easements: 

(1)  The PRA is responsible for furnishing the studies, documents and mitigation necessary to comply with applicable laws and regulations.  The FHWA is responsible for ensuring compliance with NEPA and most other applicable laws and regulations, including ESA and NHPA.  The Forest Service is responsible for compliance with ARPA and NAGPRA.

(2)  These projects do not require a Forest Service NEPA decision for National Forest System land allocation or to grant an easement.  The FHWA issues the easement to the PRA.  However, if the proposed action requires a significant amendment to the Forest Plan, a Forest Service planning decision is required and that decision may be appealed under the provisions of 36 CFR 215.
b. FRTA Easements: 

(1)  The PRA is responsible for furnishing the studies, documents and mitigation necessary to comply with applicable laws and regulations.  The Forest Service is responsible for ensuring compliance with all applicable laws and regulations and for related consultation with other agencies.
(2)  These projects require a Forest Service NEPA decision to allocate National Forest System land for highway use.  This decision may be appealed under 36 CFR 215 unless the decision is a Categorical Exclusion.   

Guidelines for Preparing Legal Description.  The biggest concern in converting permits to easements or issuing easements for existing roads that are not covered by any authorization is an adequate legal description.  The Regional Land Surveyor has prepared guidelines to assist the Forests in developing adequate legal descriptions for road easements.  The complete guidelines are available from the Regional Office, Lands and Minerals Staff.  The following is a summary of the guidelines:

1.  Easements are an authorization that conveys a limited and transferable interest in National Forest System lands where permits do not.

2.  The Forest Service should be able to expect and demand a higher level of project description since these interests are conveyed.

3.  There are different methods of generating data for a legal description, such as traditional survey, GPS, or scaling information from a good topographic map.  The method used should be commensurate with the form of authorization. 

4.  Choose the method that provides the level of description necessary but do not place an undue hardship on the proponent.
5.  Specific data that should be collected for an existing road are the points of beginning and ending of the road, ties to a Public Land Survey System (PLSS) corner or an acceptable land survey monument, and the points defining the significant sinuosites of the road.  This information should be incorporated in the legal description. 
6.  Generally, a legal description is acceptable to the Forest Service if it a) allows the authorized officer to locate the road on the ground; b) shows enough accurate information to post the road system on Forest Service land status records; and c) allows the holder to record the easement in the county records.

7.  The PRA that is applying for the easement should prepare legal descriptions for public highways or roads.  The Forest/Zone Land Surveyor shall review the description for adequacy and prepare a legal description verification (LDV) form. 
8.  Plats should be used where necessary to clarify the legal descriptions and when the State or county requires them for recording in the county records.
2731 – DEPARTMENT OF TRANSPORTATION EASEMENTS
2731.03 – Policy.

Most federal-aid highways were constructed by a series of projects.  Most projects were financed by Federal-aid and should be considered as a Federal-aid highway.  Some projects for the same highways were constructed or will be reconstructed using State funds.  The entire highway should be considered as a Federal highway and authorized by a DOT easement. Do not authorize segments of the same highway under different authorities.  If a portion of the highway is to be Federal-aid, then authorize the entire segment of the highway on National Forest System lands with a DOT easement.
2731.04 – Responsibilities.

2731.04b – Regional Forester

The Regional Forester has the responsibility to:

Enter into MOUs with States, within their area of jurisdiction.
For projects involving more than one National Forest, the Regional Forester delegates to the Regional Director of Lands and Minerals authority to:
1.  Approve the environmental assessment (EA) or environmental impact statement (EIS), as appropriate, prepared for a project by the DOT or by the State, and the decision documents for the site-specific EA, excluding Federal Lands Highway Projects (see FSM 7740).
2.  Approve plans and specifications with concurrence from the Regional Engineer.
3.  Approve stipulations for attachment to construction plans.

4.  Prepare and execute the Letter of Consent to the appropriation and transfer.

5.  Develop with States an MOU concerning procedures for processing a request for transfer of lands or interest in lands owned by the United States and under the administration of the Forest Service for use by the State for highway purposes (FSH 2709.12, sec. 26, ex. 1).

6.  Insert appropriate notation in the land status records and establish conveyance file according to FSM 5490.
7.  Report any violations of the terms and conditions of the deed or stipulation to the Regional Federal Highway Administrator.

8.  Develop special clauses for stipulations to meet conditions not covered by currently approved clauses and shall obtain proper approval for use.

2731.04b – Exhibit 01

Stipulations for Highway Easement Issuance
1.  This easement is subject to outstanding valid claims, if any, existing on the date of this grant, and the Grantee shall obtain permissions as may be necessary on account of any such claims.    
2.  The Grantee and the Forest Supervisor shall make determinations as to the necessity for archaeological and paleontological reconnaissance and salvage within the right-of-way, and such reconnaissance and salvage to the extent determined necessary because of construction or reconstruction of the highway facility, is to be undertaken by the Grantee in compliance with the acts entitled “An Act for the Preservation of American Antiquities,” approved June 8, 1906 (34 Stat. 225, 16 U.S.C. 432-433), the National Historic Preservation Act of 1966 as amended through 2000 (16 U.S.C. 470 et seq), the Archaeological Resources Protection Act of 1979 (93 Stat. 721, 16 U.S.C. 470 aa – ll), the Native American Grave Protection and Repatriation Act approved November 16, 1990 (104 Stat. 3048, 25 U.S.C. 3002(d): 43 CFR Part 10.4), and State laws where applicable. 
3.  The easement herein granted shall terminate twenty (20) years from the date of the execution of this deed by the United States of America in the event construction of a highway on the right-of-way has not started during such twenty-year period.

4.  The easement herein granted is limited to use of the described right-of-way and the space above and below the established grade line of the highway for the purpose of construction, reconstruction, maintenance and operation of the highway in accordance with the approved plans as identified at the end of the property description above and does not include the grant of any rights for non-highway purposes or facilities.
Provided, that the right of the Forest Service to use or authorize the use of any portion of the right-of-way for non-highway purposes shall not be exercised when such use would be inconsistent with the provisions of Title 23 of the United States Code and of the Federal Highway Administration regulations issued pursuant thereto or would interfere with the free flow of traffic or impair the full use and safety of the highway, and, in any case, the Grantee and the Federal Highway Administration shall be consulted prior to the exercise of such rights; 
Provided further, that the Forest Service may locate National Forest and other Department of Agriculture information signs on the portions of the right-of-way outside of construction clearing limits; and
All signing within the right-of-way, except temporary emergency fire suppression signing, will be approved by the Grantee and compliant with the Manual on Uniform Traffic Control Devices (MUTCD), where applicable. 
2731.04b – Exhibit 01—Continued

Stipulations for Highway Easement Issuance
5.  The design, construction, operation, and maintenance of highways situated on this right-of-way will be in accordance with the provisions of Title 23, United States Code (USC)-Highways, and amendments; the regulations contained in Title 23, Code of Federal Regulations (CFR)-Highways and amendments; Section 4(f) of the United States Department of Transportation Act, codified in both Title 23 U.S.C. 138 and Title 49 U.S.C. 303 and the provisions of the Federal-Aid Policy Guide; the construction specifications of the State highway department as approved by the Federal Highway Administration for use on Federal-aid projects, the Memorandum of Understanding between the (Arizona/New Mexico) Department of Transportation and the (Arizona/New Mexico) Division of the Federal Highway Administration and the Forest Service (dated), including any amendments, supplements or modifications thereto, and any other Federal and State laws that are applicable or may become applicable. 
The Forest Supervisor will be provided an opportunity to review plans relative to effects, if any, that the project works as planned will have upon adequate protection and utilization of the land traversed by the right-of-way and adjoining land under the administration of the Forest Service for the purposes for which such land is being administered.  Those features of design, construction, and maintenance of the highway facility and use of the right-of-way that would have an effect on the protection and utilization of the land under the administration of the Forest Service are to be mutually agreed upon by the Forest Supervisor and the Grantee by conference or other communication during the preparation of the plans and specifications for each construction project, and the plans shall be revised, modified, or supplemented to meet the approval of the Forest Supervisor, or when deemed appropriate, supplemented by written stipulation between the Forest Supervisor and the Grantee, prior to the start of construction.
The final design and the construction specifications for any highway construction project on the right-of-way will be presented to the Forest Supervisor for approval; construction or reconstruction shall not begin until such approval is given:  Provided that, if it is subsequently deemed necessary that the approved plans, specifications, or stipulation be amended or supplemented, any amendment or supplement shall be approved by the Forest Supervisor and the Grantee before construction or reconstruction begins.
6.  Consistent with highway safety standards, the Grantee shall:

a.  Protect and preserve soil and vegetative cover and scenic and esthetic values on the right-of-way outside of construction limits;
2731.04b – Exhibit 01—Continued

Stipulations for Highway Easement Issuance

b.  Provide for the prevention and control of soil erosion within the right-of-way and adjacent lands that might be affected by the construction, operation, or maintenance of the highway;

c.  Vegetate and keep vegetated with suitable species all earth cut or fill slopes feasible for re-vegetation or other areas on which ground cover is destroyed where it is deemed necessary during a joint review between the Forest Supervisor and the Grantee prior to completion of the highway;  

d.  Maintain all terracing, water bars, leadoff ditches, or other preventative works that may be required to protect adjacent National Forest System lands.  This provision shall also apply to slopes that are reshaped following slides which occur during or after construction.

7.  The Grantee shall not establish the following within the right-of-way, unless shown on approved construction plans, without first obtaining approval of the Forest Supervisor:  borrow, sand, or gravel pits; stone quarries, permanent storage areas; sites for highway operation and maintenance facilities, camps, supply depots, or disposal areas.
8.  The Grantee may maintain the right-of-way clearing by means of chemicals only if the Forest Supervisor has given specific written approval.  Application for such approval must be in writing and must specify the time, method, chemicals, and the exact portion of the right-of-way to be chemically treated.
9.  The Grantee may remove mineral material and vegetation necessary for the construction, maintenance, and safe operation of the highway subject to the following:

a.  The Forest Service will retain the right to any merchantable timber within the boundaries of the appropriation.  The Grantee shall notify the Forest Service when timber is scheduled to be removed.  The Forest Service will determine what method of sale or storage of the timber will be utilized.

b.  The Forest Service will retain the right to any mineral materials within the boundaries of the appropriation.  The Grantee shall notify the Forest Service when mineral material is scheduled for removal and use within or disposal outside the appropriation area.  The Forest Service will determine if the material has value and what method shall be utilized to recover any such value for the United States.

10.  Upon termination of this easement, the Grantee shall remove, within a reasonable time, any structures and improvements, and shall restore the site to a condition satisfactory to 
2731.04b – Exhibit 01—Continued

Stipulations for Highway Easement Issuance

the Forest Supervisor, unless an alternate agreement is reached by both parties and documented in writing.  If the Grantee, within a reasonable period, fails to remove the structures or improvements and restore the area, or to implement the alternative agreement, the Forest Supervisor may order the removal and disposal of any improvements and restore the area at Grantee’s expense.
11.  When need for the easement herein granted no longer exists and the area has been reasonably rehabilitated to protect the public and environment, the Grantee shall give notice of that fact to the Department and the Forest Service and the rights granted shall terminate and the land shall revert immediately to the full control of the Forest Service or assigns. 
12.  The Grantee, in consideration of the conveyance of said land, does hereby covenant and agree as a covenant running with the land for itself, its successors and assigns:

a.  No person shall, on the grounds of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be otherwise subjected to discrimination with regard to any facility located wholly or in part on, over, or under such lands hereby conveyed;
b.  The Grantee shall use such lands so conveyed in compliance with all requirements imposed by or pursuant to Title 49, Transportation, subtitled A, Part 21, Code of Federal Regulations (49 CFR 21.1 to 21.23), pertaining to and effectuating the provisions of Title VI of the Civil Rights Act of 1964 (78 Stat. 252, 42 U.S.C. 2000 d to 2000 d-4).

13.  In the event of breach of any of the above mentioned nondiscrimination conditions, Department shall have the right to re-enter said land and facilities on said land, and the above-described land and facilities shall thereupon revert to the full control of the Forest Service or assigns.

2731.04c – Forest Supervisor.

Forest Supervisors are delegated the following responsibilities when a proposed project is solely on their National Forest:

1.  Approve EA or EIS, as appropriate, prepared for a project by the DOT or by the State, and the decision document for the site-specific EA or EIS, excluding Federal Lands Highway Projects (see FSM 7740).
2.  Approve plans and specifications.

3.  Use approved stipulations as shown in Exhibit 01, above, for attachment to construction plans.
4.  Develop special clauses for stipulations to meet conditions not covered by currently approved clauses (Exhibit 01).  Submit for OGC review through Region 3 Lands Staff Unit.
5.  Prepare and execute the Letter of Consent to the appropriation and transfer.

6.  Report any violations of the terms and conditions of the deed or stipulations to the Regional Federal Highway Administrator.
2732 – NATIONAL FOREST ROADS AND TRAILS EASEMENTS

2732.03 – Policy.

There are currently no cost share roads in the Southwestern Region.  Policy is not to approve new cost share roads due to cost and administration considerations.
Issue FRTA easements to public road management agencies for State, county and local governments where DOT easements are not appropriate.
2732.04c – Regional Forester.

Those responsibilities described in FSM 2732.04c for projects that require approval by the Regional Forester (i.e., involving more than one National Forest) are delegated to the Regional Director of Lands and Minerals.

2732.04e – Forest Supervisors.

Forest Supervisors are delegated the following responsibilities when a proposed project is 
solely on their National Forest: 
1.  Approve environmental assessments, environmental impact statements and decision documents.

2.  Issue FRTA easements.
3.  Approve construction plans, specifications, and special conditions.

4.  Approve fire, clearing, landscape, and erosion control plans.

5.  Terminate easements with consent of Grantee.  
Forest Supervisors are delegated the following responsibilities, in the case of PRA only, when the proposed project is solely on their National Forest:

1.  Approve EA or EIS prepared by the PRA or Forest Staff, and the decision document for the site-specific EA.

2.  Prepare and issue FRTA easements and reservations for road construction and use.

3.  Approve construction plans, specifications, and special conditions.

4.  Approve stipulations for attachment to construction plans.  Submit stipulations for OGC review through Region 3 Lands Staff Unit.
5.  Terminate easements on the occurrence of a fixed or agreed upon condition, event, or time when the easement by its terms, provides for such termination.  Termination of FRTA easements under this delegation must have the consent of the Grantee.
6.  Issue FRTA reciprocal easements.  Acquisition by the United States Government must have OGC approval.
2732.3 – Easement Grants to Public Agencies.

Access to Subdivisions.  The parent text and FSH 2709.12 provides primary direction for granting road authorizations.

National Forest System Roads on National Forest System lands are not open at all times to the public although they may be used by the general public so long as the use does not interfere with National Forest management.  These roads are part of the National Forest Transportation System and are for the purpose of administering the National Forest.  There are cases where roads on the National Forest Transportation System are also on State, county or municipal road systems.  Where this occurs, an FRTA easement should be issued to the local public road agency and the road dropped from the National Forest Transportation System.

In New Mexico and Arizona, State subdivision laws require that public access be guaranteed to subdivisions.  When subdivisions are planned and National Forest System land must be utilized and are ultimately approved for such use, an easement is to be issued to the PRA that has jurisdiction.

Do not issue an easement or permit to the sub-divider.  The sub-divider can build the road for the local government after the easement has been issued to the local government.  Authorizing roads across National Forest System lands to access subdivisions must include reciprocal easements through the private land where needed.

Local governments must participate in the NEPA analysis to identify the need for the road, the local government standards, location, access controls, and the responsible government entity.

In cases where a National Forest System Road is the best location, issue the easement to the local PRA and remove it from the National Forest System.
Where a few landowners can use existing National Forest System Roads without the need for additional improvements or maintenance, they may use the road without an authorization.  See 36 CFR 251.50(d).  Easements to individuals should be avoided in these cases because rights that are transferred could seriously interfere with future National Forest management options.  Advise the landowners that they may use the road so long as they do not need to add improvements or upgrade the maintenance level.  If the landowners need to upgrade the standard of the road or maintain it at a higher level, a Road Use Permit (FSM 7700) should be issued.  See FSH 2709.11, section 41.21.  Ideally, the grantee should be an entity that represents all affected landowners.  Any documents used to record the creation of the representative entity must clearly define the roles and responsibilities of the members.  If the road should ever need to be closed to general public access or need to be removed from the National Forest Transportation System, an easement will be issued to a PRA, usually the county, an improvement district, or an association of the affected landowners.
Where the landowners need a new road, the proposal must be analyzed in accordance with 36 CFR 251.  If the road is to be approved, the first choice as the grantee should be a local PRA.  If it is not practical for the local PRA to accept the road, an easement may be issued to an improvement district or an association made up of the affected landowners.

An association must be incorporated in accordance with State law.  Avoid issuing multiple easements on the same road because the responsibility for maintaining the road would always be in conflict.

Each Forest should establish and maintain contacts with the appropriate local government planning and zoning departments so that the Forest can be notified of subdivision plans for private in-holdings.  This will allow the Forest Supervisor to identify reciprocal access needs, access controls needed, road standards beneficial to National Forest access, and to participate in subdivision planning meetings.
It is the sub-divider’s responsibility to provide the necessary information and documents for the Forest Supervisor to make a decision.  It is also the sub-divider’s responsibility to obtain the necessary approval from the local governments.  Forests can facilitate this process by working with their local government entities to develop a checklist for in-holders to follow.

2733 – FEDERAL LAND POLICY AND MANAGEMENT ACT RIGHTS-OF-WAY

2733.03 – Policy.

Grant all rights-of-way under this authority in accordance with the parent text.

2733.04 – Responsibility.
2733.04b – Regional Foresters.

Those responsibilities described in FSM 2733.04b for projects that require approval by the Regional Forester (i.e., involving more than one National Forest) are delegated to the Regional Director of Lands and Minerals.

2733.04c – Forest Supervisors.

Forest Supervisors are delegated the following responsibilities when a proposed project is solely on their National Forest:

1.  Issue FLPMA easements and permits.

2.  Issue FLPMA reciprocal easements.  Acquisition by U.S. Government must be approved by OGC.

3.  Approve plans and specifications.

4.  Attach new OGC approved stipulations to construction plans.

5.  Terminate FLPMA permits under this authority.

6.  Suspend, revoke, or terminate FLPMA easements in accordance with the Rules of Practice Governing Formal Adjudication Administrative Proceedings instituted by the Secretary under 7 CFR 1.130-1.151.

2734 – OTHER RIGHTS-OF-WAY

2734.51 – Policies and Administration for Rights-of-Way Granted by Revised Statute 2477.

The Forest Service has a policy in place to evaluate the acceptance and scope of rights-of-way claimed (asserted) under RS 2477 by a PRA such as a State/County/City (FSM 2734.51 – Policies and Administration for Public Rights-of Way Granted by Revised Statute 2477). 

Controversy over the Department of  Interior’s proposed legislation regarding the processing of RS 2477 claims (assertions) led the Congress passing under Title I – Department of Interior of the Omnibus Consolidated Appropriations Act, 1997 (P.L. 104-208) the following:

Sec. 108  No final rule or regulation of any agency of the Federal Government pertaining to the recognition, management, or validity of a right-of-way pursuant to Revised Statute (43 U.S.C. 932) shall take effect unless expressly authorized by an Act of Congress subsequent to the date of enactment of this Act.

While the Forest Service has a need to rationally administer and manage roads on National Forest System land, on September 23, 1997, Deputy Chief, Forest Service Robert C. Joslin directed the Forest Service to defer any processing of RS 2477 assertions except in cases where there is a demonstrated, compelling and immediate need to make determinations (see below the demonstrated, compelling and immediate needs).  Such assertions are to be forwarded to the Chief.  This direction is still in place.  Such assertions will be forwarded to the Chief through Region 3 Lands Staff Unit.
On October 16, 1997, Acting Deputy Regional Forester Gilbert Vigil forwarded Deputy Chief Joslin’s September 25, 1997, direction to the Southwestern Region’s Forest Supervisors.

This Forest Service administrative determination simply acknowledges, for land management purposes only, the probable existence of an RS 2477.  It is not a final agency action, and it is not subject to administrative appeal.
Demonstrated, Compelling, Immediate Needs

Environmental  
Slope flattening for erosion mitigation.

Slope stabilization

Ditch cleaning and cross drainage for erosion mitigation

Safety

Restoring surfacing, shoulders, roadsides

Restoring or replacing structures (bridges, culverts, etc.)
Maintaining clear zones, sight distance

Preserving and adding traffic control measures

Adding auxiliary lanes (passing, turning, climbing, parking)

Emergency repairs

Straighten dangerous curves

Remove hazard trees

Adding lane and shoulder width

Region 3 has a public road easement policy in place where the Forest Service can issue Public Road Easements under the National Forest Roads and Trails Act (FRTA) of October 13, 1964, (P.L. 88-657), 36 CFR 251.50, et seq.  These easements are issued subject to outstanding valid claims, if any, such as RS 2477, existing on the date the easement is granted.

RS 2477 Processing Guidelines.  By a law known as the Mining Act of July 26, 1866, (14 Stat. 251) Congress offered:
An Act Granting the Right of Way to Ditch and Canal Owners over the Public Lands, and for other Purposes.”

Section 8 dealing with “highways” is still referred to as “RS 2477” or, in some instances as “932 Roads.”  The 932 relates to codifying in 43 U.S.C., Section 932.
Section 8 states:

And be it further enacted, That the right-of-way for the construction of highways over public lands, not reserved for public uses, is hereby granted.
As the title to the Act indicates, it applies only to public lands; and it is only relevant in the western United States.

Section 706 of the Federal Land Policy and Management Act (FLPMA) of October 21, 1976, (90 Stat. 2743) repealed RS 2477.  Section 706 states:

Effective on and after the date of approval of this Act, R.S. 2477 (43 USC 932) is repealed in its entirety…
Public highways and county roads constructed across public domain before the lands received National Forest status are valid existing rights.  RS 2477 roads created before the National Forests were reserved from the public domain are not part of the National Forest road system and they never have been.
Federal law, not State law, controls whether a RS 2477 easement has been properly accepted.  Once a RS 2477 grant has been successfully claimed, and the right for highway construction over public lands has passed into State or local government entity jurisdiction, State law determines the scope of highway purposes.  The RS 2477 grant becomes effective upon the construction or establishing of highways, in accordance with State law.  State law has defined RS 2477 grants since the statute’s inception.

State law controls, not because of the power of the State, but because Congress adopted State law as the measure of the Federal grant.  Over the past 140 plus years, each western State has developed its own State-based definition or scope of the RS 2477 grant, either by explicitly declaring RS 2477 to incorporate State law, such as in Arizona, or by simply expounding its own law.  The Region 3 Lands Staff Unit is not aware of any State that even considered the possibility of a Federal rule.  Imposing a Federal definition of RS 2477 right-of-way, instead of State law, would undermine local management of roads across the western United States.  Federal regulations, State court precedent, and tacit Congressional acquiescence compel using State law to define the scope of a RS 2477 right-of-way.  The Forest Service adopted the policy approved by the Secretary of Interior on December 7, 1988, as the policy to guide administering and recognizing rights established prior to reserving public domain lands as National Forests.  Forest Service policies and administration for rights-of-way granted by RS 2477 are found in FSM 2734.51, WO Amendment 2700-2004-4, effective date August 10, 2004.
Southwestern Region criteria and procedures for administratively acknowledging probable RS 2477 grants are set out in this document.

Assertions and Acknowledgments.  While Congress granted rights-of-way for public highways and county roads constructed across National Forest System lands, Congress has not delegated to the Forest Service the adjudicative authority to conclusively determine whether or not there is a valid RS 2477.  Only a court of competent jurisdiction can conclusively make such a determination.  The burden of proving the existence of an RS 2477 right-of-way in court lies on the claimant.
The Forest Service has a need to rationally administer and manage roads, and the use and operation of them on National Forest System land.  The Forest Service will administer and manage use and operation of roads accordingly, until or unless a court of competent jurisdiction rules in a manner that is contradictory to agency findings.
Establishing a public road under RS 2477 over National Forest System land requires five elements:

1.  Documented that a road must have been constructed or established using public funds.

2.  The Federal land was open to entry (prior to the establishment of the National Forest) and appropriation under the public land laws.
3.  The documented use was for public road purposes in accordance with applicable territorial or State laws.
4.  Must have either formally or informally documented accepting the road as a public highway.

5.  Document that the road was never abandoned in accordance with applicable territorial or State law.

Reviewing historic maps, Government Land Office (GLO) survey notes, county or State records, etc., will generally indicate if a road was constructed for use as a public road when the Federal land was open to entry and appropriation under the public land laws.  Lands presently included in the National Forest System were closed to entry by the proclamation that created the particular National Forest.  So, to perfect a right under RS 2477, the road would have to have been constructed or established before that time.  Most Forest proclamations in the Southwestern Region were issued at about the turn of the 20th century.

Determining whether the road was constructed or established for public use can be complex. Record of acceptance by the appropriate public body, commonly the county, is generally determinative.

However, where applicable State law allowed public roads to be established by custom and usage, such as in New Mexico, circumstantial evidence may be used to show that the road was generally used by and available to the public.  As with actual road construction, the dedication to public use, express or implied, must have occurred while the land was open to entry under the public land laws to perfect the RS 2477 grant.

The appropriate public body could have accepted through a formal action, such as State statute at the time of Statehood which adopted all existing roads as public highways, or by following the required petition/dedication procedures or other State law provisions for establishing public highways.  Acceptance could have also occurred through an informal action.  Evidence such as entries into the County Road Journal, which recognized a specific road as a public road, or expenditure records for road construction and maintenance by the State or county, newspaper accounts, affidavits, etc., could evidence informal public highway acceptance.  A key point is that public use over time could be the basis to establish or create a road.
However, to be a valid RS 2477 right-of-way, the appropriate public body must have either formally or informally demonstrated accepting the road as a public highway.

Finally, to demonstrate an established public RS 2477 right-of-way currently exists, it must be shown the road was never abandoned in accordance with applicable State law.

Determining whether a public right-of-way currently exists across National Forest System lands under RS 2477 is a question of fact, which depends upon actions occurring before the National Forest was created, and whether or not abandonment has occurred since that time.  To evaluate the rights-of-way, the Regional Office Lands Staff will need the above information for each RS 2477 assertion.
Administration.  RS 2477 only granted a right to use and occupy Federal land for public highway purposes.  The underlying fee remains in the name of the United States, and is designated as National Forest System land.  The size and scope of the right-of-way granted was that recognized pursuant to State law, if any, in effect at the time the grant could be accepted.
The Forest Service has authority to administer uses and occupancies of National Forest System land, such as RS 2477, as “special uses.”  The Forest Service’s authority to condition use and enjoyment of an outstanding right is limited to those conditions which:

1.  The Forest Service determines to be needed to prevent unacceptable or unnecessary impacts to National Forest System lands and resources; and

2.  Do not prohibit exercising claim to a right to use, operate and maintain a road as a public highway, or do not severely limit use in such a manner that Forest Service requirements would effectively create a prohibition of the asserted right.

Scope of RS 2477 Right-of-Way.  In order for there to be a public highway in Arizona, the right-of-way for which is granted by RS 2477 declaring that a right-of-way be granted for the construction of highways over public lands not reserved for public uses, the highway must be established in strict compliance with provisions of Arizona law.
In Arizona Statute 28-1861B, all highways, roads, or streets which have been constructed, laid out, opened, established, or maintained for 10 years or more by the State or any agency or legal subdivision of the State prior to January 1, 1960, and which have been used continuously  by the public as thoroughfares for free travel and passage for 10 years or more, regardless of any error, defect, or omission in the proceedings or failure to act to establish such highways, roads, or streets, or in recording of the proceedings, all such highways, roads, or streets are declared public highways.

New Mexico Statute 67-2-1 declares all roads highways, except private roads, established in pursuance of any law of New Mexico, and roads dedicated to public use, that have not been vacated or abandoned, and such other roads as are recognized and maintained by the corporate authorities of any County in New Mexico, are hereby declared to be public highways.  In a 1919-20 State Attorney General’s opinion, roads declared to be public highways are not confined to roads established by the laws of the territory or State, but extend to all roads dedicated to the public use for a log period of years and which have not been abandoned. 
Researching a RS 2477 Road.  Establishing a public road under RS 2477 requires five elements:

1.  Documented that a road must have been constructed or established using public funds.
2.  The Federal land that was open to entry (prior to establishment of the National Forest) and appropriation under the public land laws.
3.  The documented use was for public road purposes in accordance with applicable territorial or State law.

4.  Must have either formally or informally documented accepting the road as a public highway.

5.  Document that the road was never abandoned in accordance with applicable territorial or State law.

The following needs to be done:

1.  Identify what requirements existed to recognize roads according to State law.
2.  Research specific guidance on abandonment under State law.

3.  Identify if roads were adopted at Statehood.

4.  Identify if State statutes discussed widths of roads.

5.  Need evidence that show roads were recognized by the State/County as a public road.

6.  Summarize available information and document sources.

The following documents will be needed:

1.  Evidence of construction.

2.  History of maintenance.

3.  History of abandonment.

4.  Acceptance of road by State/County.

5.  Historical data.

6.  Maps or sketches.

7.  Differences in location.

8.  Ownership or various ownerships.
9.  Use of road (recreational, timber harvested, range allotments, grazing, permittees, minerals, water, etc,). 

Width of Right-of-Way.  The right-of-way width is that width noted under territorial or State law at the time the road grant was made.  If not specified by territorial or State law, then Region 3 Land Staff Unit will probably be looking at historic width from top of cut to toe of fill plus any additional width used for historical maintenance.
Questions to Ask and Answer
1.  Was the road on the county road system?
2.  Was the road locatable on the ground?
3.  What was the historical use of the road?
4.  Was the road dedicated by formal county or State action?
5.  Was the road established by local custom and usage over a period of time?
6.  Was the road ever abandoned?
7.  Was the road ever vacated?
8.  Was the road constructed or dedicated across any pre-existing claims, leases, or permits?
9.  What towns, roads, businesses, mines, etc., did the road connect or serve?
10.  What products were carried on the road?
11.  Did types of use relate to homesteading and/or mining?
12.  Was it a private road?
13.  Has there been any significant change in the road since it was constructed or dedicated?
14.  Who maintained the road?
15.  Did the Forest Service issue, consider, or deny any special use permits for the road?
16.  Have rights in the road been conveyed by deed or otherwise?
17.  Who is the current holder of the right-of-way?
18.  Are there conflicting claims of ownership?
19.  Has the Forest Service entered into any cooperative agreements concerning the road?
20.  What is the State’s or county’s position as to whether the road is public, private, vacated, or abandoned?
21.  Are there other interested parties?

Where to Research

In the County:
1.  WPA Guides-County archives, tells kinds of records kept and their locations
2.  County road journals or Commissioners’ notes
3.  Easements for rights-of-ways
4.  Foreman’s reports
5.  Fund warrants
6.  Leases
7.  Maps
8.  Petitions and proposals
9.  Dedications
10.  Abandonments and/or vacations
11.  Minutes of County Commissioners’ meetings
12.  Notes of County Commissioners’ meetings
13.  Viewers’ reports
14.  Work bids
15.  Surveys
16.  Yearly report on maintenance
17.  Deeds
18.  Historical ownerships
19.  Mining claim location notices
20.  Newspapers-articles on construction, maintenance, use
In BLM Records

1.  BLM title plats
2.  Surveys
3.  Tract books
4.  Surveyor notes
5.  Mining claims
6.  Homesteads
7.  Patent applications
In State Records
1.  State laws regarding dedication and abandonment
2.  State Historical Society
3.  State Land Board or State Land Commission notes for rights-of-way
4.  Old State highway maps
5.  Affidavits
6.  Newspapers-articles on construction, maintenance, use
In Forest Records
1.  Proclamation maps
2.  Historical files
3.  Land classification records
4.  Road closure reports and filings
5.  Maintenance agreements
6.  Reforestation files
7.  Range improvement
8.  Survey plats
In Local Library Records
1.  History
2.  Historical files
3.  Newspapers
4.  Postal information

Also research post offices and museums, and speak with local citizens.
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