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Digest:  

2770.4 – Changes title:  “Director of Public Services” to “Director of Recreation, Lands and Minerals.”  Section reformatted for easier reading. 

2770.4, d – Changes title:  “Director of Recreation, Subsistence, and Cultural Resources” to “Director of Recreation, Lands and Minerals.”
2772.1 - “EA” is changed to read as “environmental analysis”. 

“(A)n EA”  is changed to “the NEPA document prepared by FERC.”

2773.1 – Changes staff name “Public Services” to “Recreation, Lands, and Minerals”. 

2773 - Exhibit 01, “For exemption and license only, the SUA at this time” changed to read “SUA application is submitted only for exemptions and license at this time.”

Table, Row 6, all Columns, changes staff reference from “Public Services” to “RLM”.

Row 10, Column 1, “EA” changed to “environmental analysis”.

Row 10, Column 3, “Forest analyzes the potential impact, making a full environmental EA.  Analysis is based on review of the detailed application, consultation with the applicant and, if appropriate, an on-site visit of the project area” changed to “FERC is responsible for NEPA compliance for licensed projects.  For SUA, the Forest prepares a decision document based on FERC’s environmental analysis, if the analysis is satisfactory.”

Row 12, Column 3, “draft” changed to “final”.  “WO” changed to “FERC”.

Row 13, all Columns, “EA” changed to “NEPA document”.

2770.3 – Policy

A Forest Service special-use authorization, authorizing use and occupancy of National Forest System (NFS) lands for a hydroelectric project, shall not be issued until a Federal Energy Regulatory Commission (FERC) authorization, in the form of a preliminary permit, license, or exemption from licensing, has been granted to the applicant.

FERC requires applicants, under the Federal Power Act (FPA), to prepare an environmental analysis.  The Forest Service will work with the applicants to provide information on current land uses and plans for future resource activities.  Should the environmental report indicate an environmental impact statement (EIS) is necessary, FERC will act as the lead agency.  The Forest Service will work collaboratively with FERC and the applicant.   Since FERC has adopted "Ex Parte" wording, it is not advisable to enter into a letter of understanding with FERC to become a Cooperating Agency, in terms of CEQ and NEPA.

2770.4 - Responsibility 

3.  Regional Forester.  
a.  Director of Recreation, Lands and Minerals (RLM).  Except for items (a) and (i) of the parent text, the Director of RLM is hereby delegated the authority to execute the duties listed in FSM 2770.4(3).  
b.  Forest Supervisors.  Forester Supervisors are hereby redelegated responsibility for:  items (c), (d), (e), (f), (g), (h), (j), and (k) of the parent text.  The draft 4(e) report in item (e) must be forwarded to the Regional Forester for review and finalizing, who will then transmit to the Chief for forwarding to FERC.  In addition, the Forest Supervisors are responsible for:

(1) Negotiating with applicants, as needed, to supplement license conditions that affect National Forest System (NFS) lands and resources.  This includes consulting with, and establishing and maintaining liaison with the applicant during development of the project application.

(2) Advising applicants that they will be required to obtain a special-use authorization from the Forest Service for projects affecting NFS lands.

(3) Conducting analysis including Alaska National Interest Lands Conservation Act (ANILCA) Section 810 evaluation and documents analysis as appropriate for the preliminary permit and/or to allow occupancy of NFS land by a special-use authorization.  Utilize the applicant's environmental report on the proposed project as much as possible in preparation of an environmental assessment (EA), as outlined in FSH 1909.15, chapter 20, where applicants and contracts are involved.

(4) Coordinating with the Director of Engineering & Aviation Management (EAM); Director of RLM; Forest Engineers; and Forest Recreation Staff in project inspections with FERC Regional Staff on operations and recreation facilities.

(5) Designating an individual, as the principal contact for FERC matters, to provide liaison with the Regional Office.

(6) Administering project special-use authorizations/licenses in cooperation with FERC personnel.

(7) Preparing a briefing on hydroelectric projects within their Forest for the Regional Forester.

2772 - ANALYSIS

2772.1 - Environmental Analysis and Documentation

The environmental analysis and documentation needs may vary, depending upon the proposed action.  A special-use authorization for study of non-ground disturbance activities for a preliminary permit may qualify for a categorical exclusion.  A ground disturbing study, special-use authorization requires an EA of the study plan.  The draft 4(e) report, special-use authorization conditions, and the decision to issue an authorization for license, should be based upon the NEPA document prepared by FERC.

2772.2 – Mitigation

Mitigation or conditions specified in the draft 4(e) report and special-use authorization must be reasonable and supported in the EA.

2773 - FEDERAL ENERGY REGULATORY COMMISSION APPLICATION

FERC regulations impose time constraints on Forest Service comments to hydropower applications.  A quick and complete review of applications is essential to ensure that our concerns are identified in comments to FERC.  See 2773 - Exhibit 01 of this supplement and FSH 2709.15, chapter 20, for timeline information on applications.

2773.1 - Applications for License

1.  Draft License Application.  The Forest Supervisor is responsible for completing a review of the application, Exhibit E (the FERC Environmental Report), received directly from the applicant.  Review comments shall be directly submitted to the applicant regarding adequacy of Exhibit E, issues or concerns with the project, and terms and conditions that may later be recommended.  If other exhibits need additional information to assess project effects, these need to also be requested from the applicant.

2.  Final License Application.  Forest Supervisors shall provide a review and analysis of license applications and prepare the draft 4(e) report, which includes terms and conditions under the 4(e) format supported by Exhibit E.  The draft shall be submitted to the Regional Office Recreation, Lands, and Minerals, Lands staff, who in turn will coordinate review and make any additional comments.  The Regional Forester will transmit 4(e) license conditions to FERC.

2773.2 - Applications for Preliminary Permit

FERC gives the Forest Service 30-60 days to comment on applications.  A Forest interdisciplinary review of applications is preferred, but may not be possible because of the time constraints.  The Forest Supervisor will provide comments and provide a copy of application comments to the applicant and Regional Forester at the same time the comments are sent to FERC.

2773.3 - Applications for Exemption

FERC provides 30-60 days for the Forest Service to comment on applications.  A Forest interdisciplinary review should include the appropriateness of the project for licensing exemption status.  If the project does not appear to meet exemption qualifications, the comments should state this.  The Forest Supervisor will provide comments to FERC with a copy to the Regional Forester.

2773.4 - Requirements Affecting Power Production Capability

Requirements affecting power production capability, such as instream flows, must be included in the draft 4(e) report (not in the special-use authorization) for mandatory inclusion in the FERC license.

2774 - COORDINATION

2774.1 - Actions Within Project Boundaries

The Forest Supervisor shall review the boundaries of each project to ensure that only those lands needed are included within the project.  Boundaries should be compatible with the multiple-use objectives of the National Forest as much as possible.  Boundary comments should be included in the preliminary permit application review and/or draft 4(e) report.

Guidelines for the location and design of hydropower rights-of-way clearings and facilities are contained in FSH 2309.22, chapter 1100.

2774.3 - Removal of Withdrawals

The Forest Supervisor shall prepare a petition to FERC, through the Regional Forester, to release power site withdrawals when the reason for the withdrawal no longer exists and is not compatible with multiple-use objectives.

2775 - SPECIAL AREAS

2775.1 - Projects in Designated Wilderness Areas

When a special-use authorization for non-ground disturbing activities within a designated wilderness is issued, the Forest Supervisor shall advise the applicant in writing of the following:

1.  The issuance of a study permit does not guarantee the future issuance of special-use authorizations for construction or occupancy of the project.

2.  The project requires Presidential approval.

3.  The necessity of an EIS.

2773 - Exhibit 01

FEDERAL ENERGY REGULATORY COMMISSION LICENSES

(Flow Chart)

Applicant Develops Proposal.

Submits Application to FERC and applies for special-use authorization.  (A Special Use Authorization (SUA) application is submitted only for exemptions and license at this time.)

	Application for Preliminary Permit.
	Application for Exemption.
	Application for License, License Amendment, Transfer, etc.


	Withdraws project area.
	Does not withdraw project area.


	Withdraws project area.

	FERC publishes notice in Federal Register establishing due date for comments.
	FERC publishes notice in Federal Register establishing due date for comments.
	FERC publishes notice in Federal Register establishing due date for comments or licensee gets notified by FERC that their application is accepted and licensee sends application to agencies with a note to send comments to FERC within 60 days.



	FERC mails copy of notice to entities on mailing list.
	FERC mails copy of notice to entities on mailing list.
	FERC mails copy of notice to entities on mailing list.



	Time to comment:

30-60 days
	Time to comment:

30-60 days
	Time to comment:

60 days



	Regional Office-RLM receives, assigns due dates, and distributes to appropriate Forest.
	Regional Office-RLM receives, assigns due dates, and distributes to appropriate Forest.
	Regional Office-RLM receives, assigns due dates, and distributes to appropriate Forest.



	Forest receives, assigns due dates, and distributes to Ranger District.

	Forest receives, assigns due dates, and distributes to Ranger District.
	Forest receives, assigns due dates, and distributes to Ranger District.

	Forest receives, contacts applicant for copy of detailed application.  If applicant does not furnish by normal mail turnaround, the Forest should contact FERC who will then contact the applicant.
	Forest should receive a detailed copy of the application.  If applicant does not furnish by normal mail turnaround, the Forest should notify FERC.  Applicant is in violation of the regulations if they don't send a detailed copy of the application.
	Forest should receive a detailed copy of the application direct from the applicant without having to request if NFS is included in the project.


2773 - Exhibit 01--Continued
	Forest analyzes the potential impact, making at least a limited environmental analysis.  Analysis is based on review of the detailed application, consultation with the applicant and, if appropriate, an on-site visit of the project area.

	Forest analyzes the potential impact, making at least a limited EA.  Analysis is based on review of the detailed application, consultation with the applicant and, if appropriate, an on-site visit of the project area.


	FERC is responsible for NEPA compliance for licensed projects.  For SUA, the Forest prepares a decision document based on FERC’s environmental analysis, if the analysis is satisfactory.

	The District drafts comments.
	The District drafts comments.


	Forest drafts 4(e) report and notifies Region.

	Forest reviews and submits final report to FERC.
	Forest reviews and submits final report to FERC.


	Region reviews and submits final report to FERC.

	FERC reviews comments, finalizes the NEPA document.  Prepares and issues or denies action.
	FERC reviews comments, finalizes the NEPA document, prepares and issues or denies action.


	FERC reviews comments, finalizes the NEPA document, prepares and issues or denies action.

	Permittee applies for special-use authorization.
	Exemptee has already applied for a special-use authorization.  (Has 1 year to obtain.)


	Licensee has already applied for a special-use authorization.

	Forest Service issues or denies special-use authorization.
	Forest Service issues or denies special-use authorization.  The decision as to what conditions will be in the SUA is made at the time of the 4(e) report before FERC makes its license decision.

	Forest Service issues special-use authorization.

	Permittee conducts the necessary studies, FS personnel serve as consultants or reviewers.
	Exemptee constructs and operates project works under the terms of the special-use authorization and a limited number of terms of the exemption.
	Licensee constructs and operates project works under the terms of the license supplemented as appropriate by a FS issued special-use authorization.
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