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Digest:  

Throughout the chapter where documents are to be provided to the Regional Office, direction is revised to say that readable instruments may be provided either hard-copy or in electronic format, whereas the prior version did not include the electronic option.
This supplement includes minor editorial and format changes throughout the text.
2730.3(4) – Added reference to Code of Federal Regulations.  

2730.3(5) – Revised the first sentence to include that trails may be acquired in reciprocity and reciprocity is not limited to roads or even linear-for-linear rights.
Added reference to the CFRs and a sentence recommending the use of Reciprocal Access Agreements in cases where the United States is both granting and acquiring a right-of-way.
2730.3(6)(a) – Removed the word “environmentally”  from the first sentence.
2730.3(7) – Added item 7 to capture the regional position to issue permits as the default over easements.
2730.3 (8) – Added item 8 regarding Road User Associations. 
2731 – Replaced the entire section on Department of Transportation easements to clarify obsolete direction in the parent text pending revision for a 1998 MOU with FHWA and a 1990 WO implementation instruction memo.
2731.04b - Removed the reference that the Regional Forester delegated everything allowable in parent text except for signing “Memoranda of Understanding”, defer to Regional Supplement in FSM 1500. 
2732.04d – Clarified Director of RMLHW signing authorities.
2732.04e – Updated reference to match parent text.  
2733.03 – Adds direction for Forest and Private road easements, Consent Agreements and right-of-way widths.
2733.04b – Revised to articulate signing authority.
 2733.04c – Revised to delegate the authority to execute Federal Land Policy and Management Act Rights-of-way to all Forest and Grassland Supervisor’s in Region 1.  Removed reference to the notice in the Federal Register Volume 53, No. 207 page 43249, 10/26/88 of the prior delegation.  Authorizations shall be prepared and executed pursuant to national and regional policy.  
Revised 5(c) and 6(b) to address revocation and suspension and that any adverse action must comply with terms and conditions of the authorizing instrument itself as well as regulations.
Added item “d” articulating that Forest and Grassland Supervisors are delegated the authority to sign Reciprocal Access Agreements and Consent Agreements.
2730.3 – Policy
4.  In issuing a special-use authorization for access to non-federal lands, the authorized officer shall authorize only those routes and methods that are needed for the reasonable use and enjoyment of the land and that minimize the impacts on the Federal resources (36 CFR 251.114(a)).  When access routes could cross non-Federal lands, the applicant must demonstrate that all legal recourse has been exhausted, or has little chance of success prior to consideration of the access across National Forest System (NFS) lands (36 CFR 251.114(f)(4)).  Where there is existing access to the property over non-Federal lands that is adequate or that can be made adequate, there is no obligation to grant additional access through NFS lands (36 CFR 251.110(g)).  The Regional Office should be consulted when needed to determine if alternative access across non-federal land has been appropriately considered.

Examples of alternate methods of access for the reasonable use and enjoyment of non-federal lands, as determined by the authorized officer may include:

Overland or cross-country access via walking or horseback,
Access by trail via walking, horseback or mechanized equipment,
Access by road of varying specifications and design standards,
Aircraft,
Aerial tramway, and
Watercraft.
5.  The landowner may be required to provide a reciprocal easement grant of access, by means of road or trail to the United States across the landowner's property where such reciprocal right is deemed necessary by the authorized officer for management of adjacent Federal land.  (36 CFR 212.7(b), 212.8(a), 251.63, 251.114(c))  In cases of reciprocity, the authorized officer should enter into a Reciprocal Access Agreement, which is a non-binding instrument that proactively outlines the details of what each party will grant and accept.  Reciprocity should be initiated early in the negotiations, and should not be a last minute demand.
6.  When it is in the public interest for the Government to participate in development of a facility to meet National Forest System transportation needs or to avoid dual or stage construction, the Forest Service should attempt to finance that portion of work attributable to National Forest traffic needs.  If, however, funds are unavailable for Forest Service participation, consider one of the following alternatives:
a.  If staged construction is acceptable, permit applicant to construct an efficient, safe and environmentally sound facility for the traffic needed and regulate other traffic as necessary.  Encourage the holder to design and construct the road so the Forest Service may economically and feasibly enlarge or adjust the road when funding does become available.
b.  Reach agreement with the applicant to defer construction until the Forest Service can cooperate financially.
7. In determining whether to issue a special use permit or an easement, the authorized officer should consider which instrument will provide for reasonable access while minimizing the encumbrance on the federal estate.  In the vast majority of cases, a special use permit will provide the necessary access.  Easements should be reserved for situations where the non-federal landowner provides a valuable benefit to the general public or to the programs of the Secretary, such as the grant of a reciprocal easement for full public rights to the U.S. for a road or trail.

8.  In some situations, ownership interest in a property may be fragmented among more than one owner, or may be subdivided.  In those cases, the authorized officer should require the various interests of the entire property to form a Road Users’ Association to which a single authorization may be granted.  Membership must run with the land allowing new landowners to automatically become part of the Association.  This decreases administrative costs by reducing the number of authorizations to issue and administer, and by avoiding permit termination and reissuance when individual landownership changes.  Prior to granting an authorization, Associations should be incorporated under state law and represented by a single responsible individual to facilitate communications. (36 CFR 251.114(d), FSM 2711.6, FSM 2732.3, FSM 7732.25)
2731 - DEPARTMENT OF TRANSPORTATION EASEMENTS 

The parent text for FSM 2731 (WO Amendment 2700-2004-2) remains obsolete.  See WO 11/23/1999 memo (file code 1500/2730/7740) and 1998 MOU between FHWA and USFS:

DOT Easement MOU (1998) & 1999 WO Instructions
2731.01 – Authority

The Highway Act of August 27, 1958, as amended (23 U.S.C. 107(d), 204, and 317) grants to the U.S. DOT the authority to appropriate National Forest System (NFS) lands, or interest in such lands, for highway purposes.  In exercising that authority, the DOT, through the Federal Highway Administration (FHWA) must provide the Forest Service with four months within which to either: 1) agree with the proposed land transfer and provide conditions necessary to protect NFS lands and resources; or 2) certify that the proposed highway right-of-way is contrary to the public interest or inconsistent with the purposes for which the NFS lands were reserved.  If the Forest Service agrees, or does not within four months certify that the proposed transfer would be contrary to the public interest of the purposes of the NFS reservation, the FHWA grants a DOT easement to the State transportation department (or its nominee such as a county), subject to conditions provided by the Forest Service.  The FHWA, not the Forest Service, is the granting agency.

This DOT easement process applies both to Federal-aid projects (23 U.S.C. Chapter 1; highways owned planned, developed, constructed, operated, and maintained by State or local transportation agencies, with Federal-aid funding) and to Federal Lands Highways (23 U.S.C. Chapter 2, forest highways constructed by the FHWA, then transferred to the State to own, operate, and maintain).

Section 4(f) of the Department of Transportation Act of October 15, 1966 (Pub. L. 89-670) prohibits the FHWA from approving a transportation project that would use publicly owned land from a significant park, recreation area, or wildlife refuge unless (1) there is no feasible and prudent alternative, and (2) the project includes all possible planning to minimize harm to the park, recreation area, wildlife refuge, or historic site (49 U.S.C. 303, 23 U.S.C. 138).  The FHWA’s rules for making “section 4(f)” determinations appear at 23 CFR 771.135.
[bookmark: _Toc15718070]2731.03 - Policy

Reply timely to each FHWA request for consent to highway easements.  In no event shall the statutory four-month period expire without:  1) providing the FHWA with a letter of consent including easement conditions to protect NFS lands and resources; or 2) providing the FHWA with certification clearly stating why the proposed easement would be contrary to the public interest or would be inconsistent with the purposes for which the NFS lands are managed; or 3) reaching agreement with the FHWA on an alternate timeline for the Forest Service response.

When issuing a letter of consent, follow the guidance provided in FSH 2709.12, Chapter 20, subject to the provisions of the 1999 WO memo and current advice from the RO.

Cooperate with the FHWA and the State according to the principles of all memoranda of understanding with those agencies.

Because the FHWA issues the DOT easement grant, the FHWA is the lead Federal agency for compliance with the National Environmental Policy Act (NEPA).  The Forest Service cooperates with the FHWA to ensure that the FHWA’s environmental analysis addresses NFS issues adequately, to provide a sufficient basis for the Forest Service to provide it’s advice and consent to the FHWA.  A Forest Service NEPA decision document is not needed for the letter of consent.  The FHWA makes the Federal NEPA decision for the DOT easement grant.

If the highway project would require an amendment to a Forest Service Land and Resource Management Plan, a planning decision (FSM 1920) is needed, and the Forest Service must issue a NEPA decision document regarding that planning decision.  This Forest Service decision making should be based on a single environmental analysis document prepared under the FHWA’s lead, with Forest Service cooperation.

Consent to the grant of rights-of-way under the Highway Act shall be for highway purposes only.  Use special-use authorizations for material source sites, stockpile or waste disposal sites, or maintenance stations (FSM 2710).  Temporary use of lands, other than those needed for the construction and maintenance of the highway facility, also requires the issuance of an appropriate special-use permit.

Occasionally, reconstruction or construction of a new highway on the DOT easements results in the abandonment of segments of existing highways.  When the right-of-way for the road segments to be abandoned is owned in fee by the State and bounded by National Forest System land, make every effort to have the State agree to convey the abandoned right-of-way to the United States for inclusion in the National Forest System before consenting to the appropriation of the needed rights-of-way and the grant of a DOT easement.
2731.04 - Responsibility
2731.04b - Regional Foresters

Regional Foresters have the responsibility to:
1.  The 1999 WO Instructions clarified the responsibility for Forest Service cooperation with FHWA’s environmental analysis, but not to issue separate NEPA decision documents for the Letter of Consent.  It remains the Regional Forester’s responsibility to issue the NEPA decision for any Forest Service Land and Resource Management Plan amendments.
5.  Report any violations of the terms and conditions of the deed or stipulation to the Federal Highway Division Administrator for the appropriate state or federal lands division, when such violations cannot be corrected by working directly with the highway agent (State transportation department for Federal-aid projects or FHWA Federal Lands staff for Federal-direct projects).

The Director of RMLHW is delegated the authorities of the Regional Forester set forth in the parent text and may sign “for” the Regional Forester over the Regional Forester’s name and title.
[bookmark: _Toc15718074]2731.04c - Forest and Grassland Supervisors
10.  Under the 1999 WO Instructions the Forest Service does not prepare a site specific environmental assessment, but does cooperate with the FHWA’s environmental analysis.
13.  Act as the agent for the FHWA to monitor and enforce directly with the highway agent all easement deed conditions and any stipulations pertinent to NFS lands.  Report any unresolved noncompliance with the terms and conditions of the transfer as directed by the Regional Forester.
2732 – National FOREST ROAD AND TRAIL ACT EASEMENTS
2732.04 – Responsibility
2732.04d – Regional Director of Lands

The Director of Recreation, Minerals, Lands, Heritage and Wilderness (RMLHW) is delegated the authority by the Regional Forester to sign “for” the Regional Forester over the Regional Forester’s name and title to grant National Forest Road and Trail Act (FRTA) easements and all FRTA easements not in the standard format and to terminate these easements with the consent of the grantee.
2732.04e – Forest and Grassland Supervisors

Forest and Grasslands Supervisors are delegated authority to grant standard format FRTA easements as shown in FSH 2709.12, chapter 30 (cost-share deeds, grants to public road agencies, and FRTA deeds outside of cost-share) and to terminate them with the consent of the Grantee (Federal Register Volume 53, No. 207 page 43249, 10/26/88).  All documents will be signed over the Forest or Grasslands Supervisor's name and title.

Prior to execution of FRTA easements involving Cooperators/landowners sharing in roads, related Cost-Share Supplements or FRTA Agreements To Facts must be certified "correct in all respects" by a Journey Level cost share specialist as directed in  FSM 5467.04f(2).

Prior to executing FRTA cost share easements and terminations, the first page of the document must contain a signature block that reads: “Certified correct as to consideration, description, and conditions” as directed in FSH 5409.17 - 13.2.

Prior to executing FRTA Forest Road Easements and FRTA Private Road Easements, obtain all consolidated payments as consideration for the grants and Final Title Approval of all involved easement acquisitions (ref. FSH 2709.12, section 35).  With Regional Office clearance, the above easements may be executed after obtaining all consolidated payments as consideration for the grants and preliminary title approval.

Upon execution of FRTA easements, Forest and Grasslands Supervisors will submit the following to the RO in either hard-copy or electronic format:
1.  Two letter-quality copies of the certified and executed easement, together with recording information.
2.  The related "certified/executed" Cost-Share Supplement or FRTA Agreement To Facts package including Certifier review(s).
3.  Complete title assemblies for any related easements being acquired.  (In the case of FRTA Forest Road Easements and FRTA Private Road Easements, title assemblies will have been submitted in advance of the execution of the grants.)
4.  Payment records/recommendations related to FRTA Forest Road Easements and FRTA Private Road Easements together with related land value determinations/compensation and other supporting material.

On cases selected for RO audit, the Forest or Grasslands Supervisor will be required to submit related NEPA documentation, transportation analyses, road construction/reconstruction plans and specifications, and other supporting documents.

Upon execution of FRTA easement terminations, the Forest or Grasslands Supervisor will submit to the RO, either electronically or hard-copy, two letter-quality copies of the certified and executed termination document, together with recording information and other related support information.

Upon receipt of executed and recorded grants/terminations in the RO, one copy will be submitted to BLM for notation on the public records and one copy will be sent to RO Status to be included in the permanent records.
2733 - FEDERAL LAND POLICY AND MANAGEMENT ACT RIGHTS-OF-WAY
2733.03 – Policy

f. Forest road permits (FS-2700-4b) and easements (FS-2700-9i) issued pursuant to the Federal Land Policy and Management Act (FLPMA) should rarely be granted, except for cases of reciprocity.  Forest System Roads (FSRs) that are unrestricted and open to the general public for ingress and egress do not require an authorization from the Forest Service.  Units should consider writing Access Acknowledgement letters - as opposed to unnecessarily encumbering the federal estate with an authorization when requested to document legal access to satisfy a lender or title company.  Road Use permits (FSM 7730) are appropriate to authorize maintenance or commercial haul on an FSR.

FLPMA Forest Road permits and easements should not be confused with Private road permits (FS-2700-4c) and easements for non-system roads (FS-2700-9j), which are often appropriate to authorize for access to non-federal land (FSH 2709.12, section 41.23).  Temporary Cost Share Agreement Road Special Use Permits (FS-2700-4d) should only be granted to Cooperators for temporary roads in cost share agreement areas that are not Forest System Roads.
g. Road approach consent agreements are appropriate for those cases where a private road branches off of a FSR on an easement that the United States acquired on non-National Forest System lands. This is not a special use authorization and shall not be entered into the Special Uses Database System.  Consent agreements for roads or utilities are appropriate to acknowledge and allow a non-Forest Service entity to occupy an easement acquired by the United States (FSM 5460).  They do not grant permission to occupy the non-federal lands, but only to safely occupy the right-of-way acquired by the United States to ensure that the United States’ improvements (roads) are not detrimentally effected.  It should be noted that the Grantor and its successors or assigns for the easement acquired by the United States typically has express or implied reserved rights to cross the easement by reasonable means for any purpose as long as it does not unreasonably interfere with rights of the United States in the road.  Questions regarding the scope of rights acquired and reserved in easements to the United States should be referred to the Regional Office.  

File the Consent Agreement in the 5460 folder along with the easement the United States acquired.  The non-Forest Service party may elect to record the consent agreement at their expense in the respective county courthouse.  Be sure to obtain a copy of the Agreement showing the recording information if it is recorded.

h. When granting authorizations, the recommended maximum width is 30 feet (15 feet on each side of center line) for roads and 10 feet (5 feet on each side of center line) for trails unless additional width is needed to accommodate and protect cuts and fills.  Wider rights may be authorized, but there should be good supporting rationale.  Consider future rights-of-way maintenance and activities and avoid having to amend or otherwise grant additional width in the future.  
2733.04 - Responsibility
2733.04b - Regional Foresters

The Director of RMLHW is delegated the Regional Forester authorities set forth in the parent text and may sign “for” the Regional Forester over the Regional Forester’s name and title.
2733.04c - Forest and Grassland Supervisors
4.  All documents executed pursuant to the following delegations shall be signed over the Forest or Grasslands Supervisor's name and title (FSM 1236.41).
5.  Easements - All Forest and Grasslands Supervisors in Region 1 are delegated the authority to:
a.  Issue standard form easements and reservations for construction and use of roads under this authority;
b.  Execute standard form stipulations (FSH 2709.12, Section 44); and
c.  Revoke, suspend or terminate authorizations in accordance with 36 CFR 251.60 and the authorizing instrument; and
d. Execute Reciprocal Access Agreements (2730.3(5)) and Consent Agreements (2733.03(g)).

This delegation also pertains to those rights-of-ways granted under the Interagency Right-of-Way and Road Use Agreement with the Bureau of Land Management (BLM).  Those grants shall be made in the standard format shown in FSM 5465.1

Submit two letter-quality copies of the executed documents either electronically or hard-copy to the Regional Office.
6.  Permits - All Forest and Grasslands Supervisors are delegated the authority to:
a.  Issue and suspend permits for construction and use of roads, and
b.  Revoke or suspend permits in accordance with 36 CFR 251.60 and the authorizing permit.
7.  Temporary Permits - All Forest and Grasslands Supervisors may delegate to District Rangers the authority to issue, suspend and revoke temporary permits (issued for 1 year or less) subject to the following assurances by the Forest or Grasslands Supervisor.
a.  That road plans and specifications and construction are given appropriate technical review and field inspection, and
b.  That permits so granted will actually terminate in the period prescribed for temporary permits, and
c.  That upon permit revocation, all structures and improvements are removed and the site restored.
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