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Digest:  

This supplement includes minor editorial and format changes throughout the text.
2710.3 – Added paragraph 2 to recognize the Region 1 internal web page as an official resource.
2711 – Added the first paragraph to acknowledge the validity of authorizations pre-dating the Federal Land Policy and Management Act of 1976.  Renumbered sections and heading summaries.
2711(1) – Adds direction encouraging and advising field administrators to electronically file scanned versions of authorizations into the Special Uses System Database system.
2711(1) and (2) – Corrected reference from FSH 2709.11, section 19, Exhibit “03” to “02”.  
2711(3) Added this entire section to include direction when it has been determined that no permit is needed.
Moved item 3 regarding expiration and amendments to section 2714 to align with parent text.
2711.2 – Changed the default term for an authorization to the recommended maximum term.
Added the second paragraph to emphasize that permits are licenses and not contracts.
2713.1 – Removed “Coverage” from title to match parent text.  Removed items 1-3, refer to parent text.
2716(1) – Sets forth regional direction that field offices should not be going directly to the Office of the General Counsel for assistance without involving the Regional Office or in the case of the District needs, the Supervisor’s Office.  This is to honor the chain of command as well as to avoid having counsel address policy items that are most appropriate to first filter through Forest Service program management.
2716.3 – Removed reference to outdated “251, Subpart C” appeal regulations and rewrote as “214”.
Removed the bullet item with reference to revocations of non-commercial group use because the applicable regulations are referenced earlier in the section better outline the situation. 
2716.5 – Replaced title from “Inspections” to “Purpose of Monitoring and Compliance Reviews” to match parent text.
Added paragraph one and items (a) - (d) to allow the optional (and recommended) use of self-inspection forms.
2716.52 – Changed title from “2716.52 – Forest Service Responsibility” to “2716.54 – Forest Service Monitoring and Compliance Reviews” to match parent text.
2719 – Adds the entire section to include reference to regulations.





2710.3 – Policy
Ensure that issued authorizations contain current terms and conditions.  Amend, or revoke and reissue, any existing permit that has obsolete authorities, does not have an expiration date, or lacks current fee clauses.  See also Region 1 supplements to FSM 2711, paragraph 2 and FSM 2715.04b, paragraph 2.
See Region 1 special uses intranet page for sample documents and supplemental resources to existing policy: http://fsweb.r1.fs.fed.us/lands/land_uses/general_index.shtml.
2711 – AUTHORIZATIONS

The Federal Land Policy and Management Act (FLPMA) of 1976 repealed numerous prior authorities, whereby the granting instruments themselves typically remain valid, but are limited to their terms and conditions, which are often vague and un-quantifiable. (FSM 2701.2)  Many of these old authorizations are not in the Special Uses Database System, but should be entered and notation made acknowledging that the instrument pre-dates current forms.  As opportunities arise, issue new authorizations on current standard forms to replace the old instruments.
1.  Instruments.  Use only the instruments listed in the parent text (temporary permit, permit, term permit, easement, or lease) to authorize special uses (see Title 36, Code of Federal Regulations, section 251.50 (36 CFR 251.50) for an explanation of the scope of “special uses”).  Do not use letters of authorization, agreements, or memoranda of understanding to authorize special uses (see FSH 2709.11, sections 14 and 15).  Issue authorizations only on approved forms (FSH 2709.11, section 19, exhibit 02, and section 53).  Variation from pre-approved forms must be reviewed and approved by the Regional Office Land Uses Group and Office of the General Counsel.
a. Electronic scans of executed authorizations, including maps and attachments to the authorization, should be uploaded in the Special Uses Database System (SUDS) so that they may later be downloaded and assessable from any location.  The final decision document should also be uploaded into SUDS.

b. Bonneville Power Administration.  Rights-of-ways for power lines and associated facilities were authorized to the Bonneville Power Administration (BPA) for Regions 1, 4 and 6 through Supplements to the September 14, 1966, Memorandum of Understanding (MOU) and the August 23, 1967, Subsidiary MOU.  BPA rights-of-way were later authorized by Land Use Grant Instruments (LUGIs) as defined by the May 30, 1974, MOU “Master Agreement” between the USDA Forest Service and the BPA.  (FSM 1531.72a, R-1 Supplement 41, 8/83)  While the existing supplements and LUGIs remain valid, authorized officers should not issue new or amend existing supplemental agreements or LUGIs to authorize new or expanded uses without review and approval by the Regional Land Uses Group.  During case administration and as new proposals are received, seek opportunities for mutual concurrence with BPA in replacing existing agreements and LUGIs with standard form authorizations.  (FSH 2709.11, section 53.)
2.  Tenure.  Every special use authorization (except certain easements such as Forest Road and Trail Act Public Road (FSM 2732.3) or water conveyance systems under the authority of the Act of October 17, 1986 (FSM 2729.16)) should be issued subject to a period of time fixed to a future date or event.  That tenure or duration should not exceed the period allowed by law, regulation or Forest Service policy and shall be reasonable to the purpose of the authorization.  See 36 CFR 251.56(b) (FSH 2709.11, section 19, exhibit 02) for guidance on establishing authorization tenure.  Except for authorizations issued under the National Forest Ski Area Permit Act of 1986 (16 U.S.C. 497b), do not issue authorizations with tenure longer than 30 years unless the authorization includes a reopener provision, approved by the Regional Office or Washington Office, that provides for revision of terms and conditions at specified intervals (for example, see clause E-8 in FSH 2709.11, section 52.5).  See FSH 2709.11, section 19, exhibit 02 (as corrected by regional supplement) for maximum tenure by use type.  See following sections 2711.1 through 2711.5 (both parent text and regional supplement) for additional guidance on duration by authorization type.

3. Determination of No Authorization Needed.  In limited circumstances, the authorized officer has discretion to waive the requirement for an authorization (36 CFR 251.50(e)):
a.  For proposed uses with such nominal effects that it is not necessary to establish terms and conditions in a special use authorization, the authorized officer should consider simply determining that no authorization is required.  An example may be for a research activity by a college student where the use does not include any significant ground disturbance or occupancy of National Forest System (NFS) lands.
b.  For uses that are regulated by a State or another Federal agency in a manner that is adequate to protect NFS lands and resources.  An example may be for the short-term use of an area of NFS land outside of a State Department of Transportation right-of-way to accommodate emergency repairs to a highway, provided the authorized officer determines that NFS resources will be adequately protected through consultation.
c.  The Region 1 special uses intranet page has a sample determination letter as well as the Federal Register Final Rule posted.  See Region 1 supplement to FSM 2710.3, paragraph 2.
2711.2 – Permit

When issuing new authorizations, including renewals, the default term for an authorization should be the maximum allowable duration unless case specifics indicate a compelling reason to grant a shorter term.  See FSH 2709.11, section 19, Exhibit 02 for the recommended maximum terms.  Use-type examples that should be issued for the longest term allowable include, but are not limited to: utility authorizations and private road use authorizations.  A term less than the recommended maximum should generally not be granted as a means of ensuring compliance with the terms and conditions of an authorization.  (36 CFR 251.56(b))
As consistently supported by the courts, special use permits are the legal equivalent of a “license” and are not to be confused with or considered a “contract.” (e.g.: Winterhawk Outfitters v. United States, Federal Claims No. 12-133C, 01/02/2013, Senior Judge Bohdan A. Futey.)
2711.3 – Term Permit
8.  Term permits should expire on December 31 of the final term year, regardless of the issue or approval date.  For example, a 20-year term permit approved on August 21 should be set up to terminate on December 31 of the twentieth year.
9.  Term permits reissued during the term period shall be granted only for the remainder of the original period unless a new term is supported by an appropriate analysis and decision.  When reissuing a recreation residence permit, a new term may be established to match expiration dates for other recreation residence permits in the same tract (see FSM 2721.23a, paragraph 4).
2713 – PREPARING SPECIAL USE AUTHORIZATIONS
2713.1 – Liability and Insurance

Authorized Officers shall review each complete new policy (first issuance) for exclusions and/or limitations that may make coverage inadequate.  If there is any question whether a policy meets Forest Service requirements, submit it to the next higher administrative level for the respective Lands or Recreation Uses staff for review.

See parent text and regional supplement for this section and FSH 2709.11, sections 14.3 and 15.2 for additional liability and insurance guidance.
2714 – AMENDMENTS
5. Expiration.  Authorizations should not be amended solely to extend the expiration date.  Instead, new authorizations should be issued when expiring authorizations are to be renewed.  In special circumstances, current authorizations may be extended by amendment before expiration, but for no longer than a single 1-year period.  Authorizations terminate upon expiration, and terminated authorizations cannot be amended for any purpose, including extension of the expiration date.
2715 – FEES
2715.03 – Policy
8.  See R1 Supplement to FSH 2709.11, section 31.51, for regional fee policy.
2715.04 – Responsibility
2715.04b – Field Units
2.  Authorized Officer.  It is the responsibility of the Authorized Officer to:
h.  Replace any existing authorizations allowing "free use" under rescinded Secretary of Agriculture Regulations L-2, U-11, or 36 CFR 251.2 with current standard form authorizations to incorporate current fees and any other current terms and conditions.
2716 – ADMINISTRATION OF PERMITS
1.  Controversial Actions.  After submitting a special use case to a higher administrative level for review, which may include Regional Office coordination with the Office of the General Counsel, the authorized officer shall not take any administrative action that could conflict with or compromise the review objective.  Forest or Grassland Supervisors and/or District Rangers shall not negotiate or conclude any agreements with the party(s) involved without Regional Office concurrence.  Such agreements include issuing special-use authorizations, granting extensions or deadlines reached in pre-trial or pre-hearing agreements, dropping contested actions, removing or replacing structures, and so forth.
2.  Information Provided by Holders – Section 1001 Statements.  Documents submitted by holders to provide data and information needed to administer special use authorizations are subject to Title 18, United States Code, Section 1001 (18 U.S.C. 1001), which makes it illegal to knowingly and willfully provide false information.  When requesting such data or information (and not using forms with pre-printed section 1001 notices), the Authorized Officer should provide notice and instructions for holder certification to section 1001, such as including the following statement with the holder signature:
NOTICE:  The undersigned understands that it is a crime for any person to knowingly and willfully make false, fictitious, or fraudulent statements to matters under the jurisdiction of the United States Government (18 U.S.C. 1001, R1 Supplement FSM 2716)
2716.3 – Revocations

When feasible and not in conflict with public health, safety or the environment, the Regional Office shall be notified as soon as possible prior to taking adverse action.

Authorized Officers should refer to 36 CFR 251.60 and to the specific terms of the particular authorization before undertaking any suspension or revocation action:
· Decisions to suspend or revoke special use authorizations, in whole or part, are appealable in most cases under 36 CFR 214, and holders must be so advised (36 CFR 251.60(h)(2)).
· Mineral Leasing Act authorizations and Federal Land Policy and Management Act easements are subject to special procedures at 7 CFR 1.130 through 1.151 (36 CFR 251.60(g)).
· A right-of-way granted to or serving a Federal agency may not be suspended or revoked without the concurrence of that agency (36 CFR 251.60(c) and (d)).
· Only the Chief may revoke a Forest Road and Trail Act easement without the consent of the holder (36 CFR 251.60(h); FSM 2732.04a; and 36 CFR 212.8(d)(5)).
· Term permits may have clauses requiring action by the Authorized Officer’s superior immediately after a suspension or revocation (see Forms FS-2700-5 through FS-2700-5c).
5.  Suspension.  Suspension is a major action requiring sound judgment, management commitment, and complete supporting documentation.  The procedure may not be appropriate to all situations and shall not be used indiscriminately.  Special use authorizations may be suspended, in whole or part, when the Authorized Officer determines it necessary and appropriate:
a.  As an immediate temporary measure to protect the public health or safety, or the environment (36 CFR 251.60(f)).  In this situation, the holder will not normally be given time for remedy prior to suspension.
If the breach constitutes an immediate threat to human life and welfare or irreparable damage to National Forest System land or other resources, suspension may be through oral instruction by the Authorized Officer or a delegated Forest Service employee.  The Authorized Officer’s superior and Regional Office shall be notified as soon as possible.  The Authorized Officer shall give written notice and explanation of the suspension to the holder as soon as practicable.  This notice shall be delivered personally to the holder by an appropriate Forest Service employee or through the Postal Service by Certified Mail - Return Receipt Requested.  The notice will advise the holder of necessary remedial measures and that the holder may request review of the suspension action.
When a suspension is imposed immediately, the Authorized Officer's superior will, within 48 hours of a request by the holder, arrange for an on-site review of the adverse conditions with the holder.  Following this review, the Authorized Officer’s superior will take prompt action to affirm, modify, or cancel the temporary suspension. (36 CFR 251.60(f))
The suspension shall be lifted as soon as the problem is corrected to the authorized officer’s or their supervisor’s satisfaction.  
b.  As a means to achieve compliance with terms and conditions where termination or revocation of a special use authorization is likely.
Ordinarily when the breach is significant, but not critical to the public health or safety or the environment, the items of noncompliance should be discussed with the holder.  The discussion should be documented to the holder and to the case file.  If possible, negotiate the time period for completing corrections; otherwise, the Authorized Officer shall determine a reasonable time.  Written notice is imperative in all cases and will be delivered personally or by Certified Mail - Return Receipt Requested.  This first notice must identify the items in noncompliance, the terms and conditions affected, and give a reasonable time (date certain) for correction.  Should this procedure fail to achieve acceptable resolution, the Authorized Officer shall continue as follows:
(1) A second notice of the breach shall be hand delivered or sent Certified Mail - Return Receipt Requested.  The holder shall be given a reasonable time period for remedy of up to 90 days starting with the day the second notice is received.  This notice shall also advise the holder that unacceptable remedy would subject the special use authorization to partial or total suspension or revocation.
(2) Promptly after the time allowed in the second notice has elapsed without an acceptable remedy, the Authorized Officer should suspend all or part of the authorized area and/or privileges using the following procedure:
A written notice of suspension shall be given to the holder by witnessed personal service or Certified Mail - Return Receipt Requested.  The notice must describe the portion of the special use authorization that is suspended, restate the breach that caused the suspension with reference to the applicable terms and provisions of the authorization, and state that continued use of the suspended area or privileges will result in revocation of the authorization.  The letter should also state what is required for the suspension to be lifted, if applicable.  Inform the holder of any appeal rights regarding the suspension decision (see introductory paragraph to this supplement section).  Cite applicable regulations, policy and law where applicable to support agency action.
(3) If the holder fails to respond or otherwise demonstrate timely compliance to the suspension notice, revocation proceedings may be instituted.
6.  Revocation for Public Interests.  Uses authorized by permit or term permit might occupy land for which there is a more important and or valuable public purpose or alternative public use.  Although such authorizations may be revoked, revocation actions must be accomplished as equitably as possible to both the government's and holder's interests.

Public or semipublic use needs are not limited to a physical development, such as campground or winter sports development.  Authorized land may be needed for a more important public use that requires no development.  Examples include, but are not limited to:
a.  Landscape management considerations, such as the view from a road or recreation site.
b.  Special management areas.
c.  Key wildlife habitat.
d.  Dispersed recreation use.  An isolated occupancy or facility may limit or restrict general public use of adjacent and surrounding National Forest System lands.

When the public interest does not compel immediate action, allow authorized uses to expire in accordance with the terms and conditions of the authorization, which is not appealable.  Before action is taken to revoke an established authorization for public-interest purposes, the Authorized Officer must have sound, well-documented analysis and justification.  This may be accomplished through a NEPA process, if not provided for in the forest or grassland plan.

In all cases of planned revocation, the holder must be given written notice of the decision with rationale and appeal information reasonably in advance of implementation.  The holder should then be reminded in writing of the decision and expiration date (at least every year).  All correspondence regarding termination or nonrenewal of the use should be sent Certified Mail - Return Receipt Requested.
2716.4 – Disposition of Improvements

See 36 CFR 251.60(i) for additional direction regarding disposition of improvements.

Any claim of title in National Forest System lands must be resolved prior to pursuing removal of privately owned improvements.  Structures and improvements in occupancy trespass and mining claim cases must be treated according to specific direction for those actions (FSM 5300 and FSM 2810).

Upon revocation or termination (including expiration) of a special use authorization that includes improvements, the holder shall be advised by Certified Mail - Return Receipt Requested of the required procedure and timing for removal of improvements and restoration of the occupied area.  The holder must be provided a reasonable opportunity to remove the authorized improvements and restore the site as required in the authorization.  The holder must also be notified that upon failure to comply, the improvements may be removed by the United States in accordance with the authorization and that the holder is liable for costs of removal and cleanup.  If the holder refuses certified mail, witnessed personal service is appropriate, including involvement of Forest Service Law Enforcement and Investigation staff.

When it becomes apparent that improvements under authorization may become Government property, subsequent procedures must be effectively and timely managed to avoid complications of attempted possession by the former holder or others.

The area formerly authorized should be inspected promptly following expiration of the period allowed for improvement removal and site restoration.  If the holder fails to complete this work within the time period and receives no extension of time by the authorized officer, improvements become the property of the United States and should be promptly posted with U.S. ownership and no trespassing signs.  All buildings involved should be secured to prevent entry and use.  Any personal property found, regardless of value or condition, must be inventoried.  The inventory must be itemized and should be performed and verified by at least two Forest Service employees.  Representative photos of improvements and property should be taken during the inventory.  In cases involving a structure formerly used as a residence, warehouse, shop, cabin, office, or out-building, it is advisable to arrange for the property inventory to be witnessed by another official, such as a deputy sheriff or game warden.  This is essential if forced entry is necessary to gain access into the structure.

After inventory, personal property should be removed to a location where it can be protected from theft, vandalism, deterioration, and weather.  This normally entails inside storage at a Government-owned or controlled facility.  Once in storage, the former holder must be notified of the property's location by Certified Mail - Return Receipt Requested.  The notice must inform the former holder that the property will be held for a period normally not to exceed 30 days from the date the notice is received and that it may be recovered during stated business hours upon payment of costs incurred by the United States for such storage, transportation, and removal.  Forest Service costs for performing work, which was the responsibility of the former holder, must be properly documented for collection action.  Provide the party a copy of the inventory and advise that if the property is not recovered within the time specified it will become property of the United States.

Where structures are listed, or eligible to be listed on the national register of historic places, Authorized Officers need to obtain the opinion of the State Historic Preservation Officer (SHPO) before any disposal decision is made.  Any acquisition or disposition of personal or real property should also be coordinated with Forest Service Acquisition Management as early in the process as possible.
2716.5 – Purpose of Monitoring and Compliance Reviews
Self-inspection forms completed by holders of special use authorizations can help Forest Service administrators strategically plan where to focus their limited time in the field.  General and use specific self-inspection templates are available at the Region 1 special uses intranet page.  See Region 1 supplement to FSM 2710.3, paragraph 2.
a.  A self-inspection would not necessarily replace the need for Forest Service inspections, but rather compliment and facilitate more efficient and effective Forest Service administration of the authorized uses.  The goal is to increase compliance with the terms and conditions of the authorization and decrease the administrative workload by having a base-line inspection to start with for Forest Service inspections.  There is currently a nationally approved recreation residence self-inspection form (FS-2700-6b).  
b.  Where there is not enough personnel to visit every authorization on the ground, which is often the case (2011 OIG audit 08601-55-SF, page 16), having a self-inspection would often be better than having nothing at all.  Self-inspections may help administrators prioritize their limited use of on-the-ground efforts based on information provided by the holder.  Self-inspections were also recommended in the national study: Special Uses Reengineering Implementation Team Final Report, September 1999, Stretch Goal 1 – Item 6.
c.  Self-inspections will be most practical to implement for specific use types, such as roads, water-lines or other uses that have a facility or improvement on National Forest System lands. Self-inspection documentation back to the Forest Service should include holder provided photos.  Send the self-inspection to the holder at the same time bills are sent to minimize postage expenses.  

d.  Mandatory clause R1-X17 supports the use of self-inspections and this approach is intended to comply and assist with implementing direction in FSM 2716.52 – 53 of the parent text.  New Operation and Maintenance Plans that are attached to an authorization should note the need for and expectation of completing self-inspections.
2716.54 – Forest Service Monitoring and Compliance Reviews

Special use monitoring and inspections accomplished with holder participation provide the most effective basis for authorization administration.  Holder involvement promotes understanding of the special use authorization and Forest Service requirements.  However, results and findings should always be clearly reported in writing to the holder defining deficiencies and corrective actions needed.  The report shall be made part of the file record.  Any agreements reached with the holder during the inspection should also be in the report.  The report should acknowledge extra efforts by the holder with appropriate commendation.

The authorized officer shall ensure the holder receives inspection reports describing significant problems.  Delivery should be by Certified Mail - Return Receipt Requested or witnessed personal service.  Provide the holder - in writing, a reasonable time to correct deficiencies.  If possible, this time period should be negotiated with the holder.

The authorized officer should ensure that timely follow-up inspections are conducted to assure acceptable remedial measures have been accomplished.  If, after reasonable notice, the holder demonstrates reluctance or inability to correct a breach of requirements to the satisfaction of the authorized officer, follow the suspension or revocation procedures found at FSM 2716.3.

For direction regarding compliance reviews of nondiscrimination assurances and requirements (including Title VI of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of 1973, and Title IX of the Education Act of 1982), see FSH 2709.11, sections 14.2; FSM 1773 (including R1 supplement to FSM 1773.11), and FSH 1709.11, section 73.
2717 – FINANCING OF PERMIT IMPROVEMENTS

Include clause R1-X3 (FSH 2709.11, section 52.8) in authorizations for which permitted facilities and activities are financed by parties other than the holder.
2719 – USES FOR WHICH SPECIAL USE AUTHORIZATIONS ARE NOT REQUIRED

12. The authorized officer may waive the requirement for a special use authorization upon a determination pursuant to 36 CFR 251.50(e).


oleObject1.bin
[image: image1.png]UAS







image1.wmf
 


