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GUIDANCE TO CONTRACTING OFFICERS FOR EXTENDING TIMBER SALE CONTRACTS UNDER 2020 FINDING OF SIGNIFICANT OVERRIDING PUBLIC INTEREST (SOPI)
[bookmark: _Toc37925236]SUMMARY:  The Under Secretary for Natural Resources and Environment, Department of Agriculture has determined there is a Substantial Overriding Public Interest (SOPI) in extending for two years certain National Forest System timber sale contracts and permits, except sales in Alaska will be eligible to receive up to 3 years, issued or awarded before April 1, 2020.  The extension periods will be in combination with any time previously granted under Market Related Contract Term Addition (MRCTA).  In accordance with Title 36 Code of Federal Regulations, section 223.31 contract length may exceed 10 years as a result of this SOPI.  
A unique combination of tariffs, the novel-coronavirus (COVID-19) pandemic and a massive bark beetle epidemic in central Europe has created an unprecedented worldwide instability in timber industries and associated markets.  Data and information available indicate the volatility and speed of changes attributed to COVID-19 is making it extremely difficult for timber sale purchasers and contractors to make informed decisions about current and future operations.  Contract termination dates on Forest Service timber sales can limit purchasers’ options in these turbulent and uncertain times and may result in purchasers and contractors making business decisions that may also impact the Forest Service.  Providing additional contract time will allow timber sale purchasers greater flexibility as they navigate through this crisis and benefit the Forest Service’s achievement of its land management goals.  




A. PROCEDURES  
[bookmark: _Toc37925237]1. WHAT IS BEING OFFERED? 
ANSWER:   Extension for all National Forest System timber sale contracts awarded and timber product permits issued before April 1, 2020, and sales with bid opening dates prior to April 1, 2020 upon award, for up to two years and contracts in Alaska up to three years.  Extension time will include any time previously granted under MRCTA.   Contract length may exceed 10 years as a result of this extension. 

[bookmark: _Toc37925238]2.  Which contracts and permits are included?  
      ANSWER:  This includes:
· FS– 2400–6/6T and FS–2400–13/13T 
· [bookmark: _Hlk35939565]FS-2400-2, FS-2400-3, FS-2400-3P, FS-2400-3T, FS-2400-3S, and FS-2400-4 contracts
· FS-2400 -1 and FS-2400-8 permits

[bookmark: _Toc37925239]3.  Which contracts are excluded?
       ANSWER:  All contracts would be eligble for extensions except:
· Those in breach until such breach is remedied. 
· Contracts  in which the CO determines the wood products are in urgent need of removal due to forest health conditions or to mitigate a significant wildfire threat to a community, municipal watershed or other critical public resource.  
· SOPI does not include stewardship agreements, IRSC contracts and Good Neighbor Agreements. AQM and Grants and Agreements may be providing additional time through Excusable Delay clause as applicable.
 
[bookmark: _Toc37925240]4. How will contracts be extended under this SOPI?
     ANSWER:     Contracting officers should process extensions using form FS-2400-10  Agreement to Extend and Modify Timber Sale Contract.  Contracting officers may grant conditional extensions as needed to provide purchasers/contractors 30 days to execute a SOPI extension.  Please contact Carl Maass at 970-295-5961 or carl.maass@usda.gov if you have any questions about the SOPI finding or the extension procedures.   Remember to include Modification of Termination Date and Periodic Payment Dates.  
[bookmark: _Toc37925249]5. How will permits be extended?
ANSWER:   This is yet to be determined.   A separate letter will be forthcoming with instructions for permit administrators.

6. What about GNA sales, which we realize are not covered by the SOPI?  The actual contracts are State contracts, but the timber belongs to the USFS.  Will the FS allow States to grant additional time on GNA sales, provided they meet all the conditions?  
ANSWER:  State contracts are subject to the terms and conditions set forth in the state’s contract. The Forest Service does not control how the State administers the State contract.

B. TIME OF EXTENSION

[bookmark: _Toc37925241]7.  What do you mean by “A two year extension of any timber sale     
      contract, or three years for contracts in Alaska, in combination with    
     Market Related Contract Term Addition previously received”?

ANSWER:  For example, sales that have previously received 1 year and 6 months of MRCTA shall only receive an additional 6 months of extension, for a total of 24 months under this SOPI.  Except market conditions in Alaska are such that sales in Alaska will receive up to 3 years of additional time through a combination of MRCTA and this SOPI for example, sales in Alaska that have previously received 1 year and 6 months of MRCTA are eligible to receive up to an additional 18 months of extension under this SOPI for a combined total of 36 months.   

Eligible sales under the SOPI that have not received MRCTA shall be granted 2 years of time under the SOPI, 3 years in Alaska.

8. If during the MRCTA calculations the resulting termination date extended the contract by more than 2 years.  They would not receive any SOPI time correct?  With an MRCTA adjustment during the NOS there are instances where the original term date may have fallen during the middle of the NOS.  Since our NOS are so short in order to grant them 3 months of NOS MRCTA, you would have to grant additional time into the NEXT NOS, which could be another year.



Example: 
Lost Creek Timber Sale
Award 8-11-15
Original Term 10-15-18
Adjusted term due to 2 urgent removal requests to harvest fire salvage 10-15-20
NOS 7-1 to 10-15
MRCTA #1 – new term date of 10-15-21
MRCTA #2 – New term date of 10-1-22
MRCTA #3 – new term date of 10-1-23
So in this case they have already received a 2 year adjustment with MRCTA, therefore they don’t get any SOPI
ANSWER: Your interpretation is correct, no additional time.
9. Is the SOPI extension simple calendar time?  And 2 years is a calendar year limit?  Using this MRCTA example we shared last summer, they were eligible for 12 months MRCTA for the first 2 consecutive quarters and an additional 3 months of NOS for the next quarter, which added 9.5 calendar months.  If they request SOPI, do we add 2.5 months of calendar time outside of NOS for a total of 2 years of extension?
ANSWER: SOPI is calendar time. Everyone in the lower 48 will get up to two calendar years, up to 3 years in Alaska through a combination of MRCTA and SOPI.
10. If a CO determines a sale is in urgent need of removal, but could be extended for some amount of time, not the full 2 years, can they offer the SOPI extension with an amount of time less than the 2 years.  i.e. it qualifies for 2 years, can the offer them 6 months?
ANSWER:  If the CO determines that the contract is in urgent need of removal after consulting with the responsible Line Officer, then no SOPI extension can be granted.   Granting less than 2 years would have to be fully justified by the specific circumstances of the contract within the plain language of the SOPI, and documentation of the decision provided to the Purchaser.   The language in the SOPI is intended to be more restrictive, meaning that there are fewer situations where urgent removal would apply than are normally considered when sales are determined to be in urgent need of removal for MRCTA.  There is less emphasis on timber deterioration and more emphasis on general forest health conditions, wildfire mitigation, community and watershed protection.   Leadership’s intent while building the SOPI was to maintain a viable industry by delaying work now with a SOPI extension, to allow industry to adjust and be viable in the future.   We are willing to repackage a project into the appropriate contract type if the Included timber loses its original value and we can’t get it removed now under the existing timber contract. 
The language in the SOPI for urgent removal is:
Contracts  in which the CO determines the wood products are in urgent need of removal due to forest health conditions or to mitigate a significant wildfire threat to a community, municipal watershed or other critical public resource. 

C8.212 reads:  “Additional contract time may not be granted for those portions of the contract that have a required completion date or for those portions of the contract where Contracting Officer determines that the timber is in need of urgent removal or that timber deterioration or resource damage may result from delay.
C. REQUESTS FOR EXTENSION
11. How does a Purchaser or Contractor request a SOPI extension?
ANSWER:   The WO will provide sample letters for each Contracting Officer to use to notify each Purchaser of the opportunity to request a SOPI extension.  Requests from Purchasers and Contractors must be in writing but requests by email may be accepted but should be confirmed by telephone with the Purchaser’s Representative.   Request a follow-up letter if there is any doubt about the authenticity of the email.  
 Contracting Officers will date stamp each request upon receipt and confirm the dates for any upcoming Periodic Payments.  Any bills for PP with determination dates in March 2020 through the SOPI publication date should be cancelled for qualifying sales as described in the answer to Question 5 above.   
12. Is there a deadline to request additional contract time under the SOPI?  
Answer: Contracts with Periodic Payment determination dates in March 2020 and up to the date of SOPI publication (April 15, 2020) must request SOPI extension within 30 days of publication (by May 15, 2020) to be extended. Otherwise there’s no deadline to request additional contract time under the SOPI.
D. URGENT REMOVAL
13.  How do I determine if a contract is in urgent need of removal?  
ANSWER:  Contracting Officers are to consult with the responsible Line Officer before denying an extension under this SOPI.  Local declarations of forest health or public safety hazard involving forest conditions related to the reasons described in the SOPI need to be fully documented if the decision is made to not grant an extension.  The intent is to grant the SOPI extension unless there is a current urgent need for harvest without delay.   

14.  Question:  Does fire salvage necessarily fall into the “urgent need of harvesting” category?  
ANSWER:  It might.  The CO needs to have the discussion with the responsible Line Officer.   What is the risk and the associated other resources?  It may be appropriate to bring the Purchaser into the conversation.  What options does the Purchaser have?  The intent of the SOPI is to provide extraordinary relief in uncertain times when otherwise dependable markets may have disappeared within just a few days.   Denials should have a clear basis related to risk to resources and human life.  
“CO determines the wood products are in urgent need of removal due to forest health conditions or to mitigate a significant wildfire threat to a community, municipal watershed or other critical public resource.”  

E. MARKET RELATED CONTRACT TERM ADDITION

[bookmark: _Toc37925242]15. What do you mean by if MRCTA is triggered in the future, MRCTA time will be reduced by the amount of time granted under this SOPI?
ANSWER: For example, sales that have previously received 1 year and 6 months of MRCTA shall only receive an additional 6 months of extension, for a total of 24 months under this SOPI. MRCTA triggers in the future for 1 year of additional time. The additional time is reduced by 6 month for a total additional time of 6 months. For example, sales in Alaska that have previously received 1 year and 6 months of MRCTA are eligible to receive up to an additional 18 months of extension under this SOPI for a combined total of 36 months. MRCTA triggers in the future for 1 year of additional time. The additional time is reduced by 18 months. No additional time is granted. 

 
[bookmark: _GoBack]16.  Question:  I have a question about the sample letter to purchasers.  It mentions future MRCTA and ignores past MRCTA.  Was that deliberately left out?  It seems pretty relevant for many of us and I am inclined to instruct R3 COs to add it when applicable.  Thoughts?
ANSWER:  Past MRCTA granted will be in the calculation of additional time granted under the SOPI.   CO’s could add a paragraph listing the sale(s) time already granted under MRCTA and additional time available under this SOPI, when applicable.

F. LIMITED LIABILITY AGREEMENTS

17.  Each Purchaser or Contractor must release the Forest Service from all claims and liability if a contract is extended under this SOPI.  How is that accomplished?
ANSWER:  The WO will provide a liability release form to attach to their request for SOPI extension.  This form must be completed and returned before the CO grants the SOPI extension.

18.  Question:  Concerning the Liability Release, my interpretation is a Purchaser would still be entitled to the remedies under BT8.33 (b) , which includes the OOPE under BT8.35, but would not be entitled to compensation under BT8.341 (b) (iii) Replacement timber or liquidated damages, and they would not be able to file a claim on this sale associated with any order to delay, suspend or terminate but would be able to file a claim not associated with an order to delay suspend or terminate.  Also, I think I found a typo in the Liability Release as follows, Paragraph 1, part (b) states “Purchaser’s agreement to the limitation of the Government’s liability as set forth in Paragraph Four“.  I think where it references paragraph four in this sentence, it should be paragraph three.  
ANSWER:  That is correct and we agree with this interpretation but I would add they are also not entitled to file a claim based in whole or in part related to an ordered modification of a contract as well.
G. PERIODIC PAYMENTS
[bookmark: _Toc37925243]19. Are periodic payments extended as they are for MRCTA under C(T)8.212?
ANSWER:  Yes, with the additional instructions:
Any periodic payment (PP) due dates that have not been reached as of the date the Contracting Officer receives a request for a SOPI extension shall be adjusted one day for each additional day of contract time granted as described in B/BT4.213,.  Periodic payment determination dates from March 1, 2020 to the date of this SOPI is published (expected to be April 15, 2020), shall be adjusted by adding one day for each additional day of contract time granted, if the request for extension is received by the Contracting Officer within 30 days of publication of this SOPI.
Bills (or portions of bills) for Periodic Payments with determination dates in March 2020 through the SOPI publication date (expected to be April 15, 2020) should be cancelled or not sent if sales qualify and purchaser requests a SOPI extension within 30 days of publication. Any portion of the bill for stumpage and associated charges incurred in March business is still a valid debt and must be paid. A bill for the amount of the March charges should be immediately reissued.  CO’s should directly contact Purchasers with bills due before the 30 days is up and immediately contact purchasers with periodic determination dates after SOPI publication, these requests for extension must be received before the periodic payment determination dates to be deferred.  Payments made for PP with determination dates in February are not affected.  
[bookmark: _Toc37925244]20. What if a March periodic payment bill has been paid prior to the SOPI extension request?
ANSWER:   That periodic payment cannot be extended or refunded. We do not have a provision for refunds.  

H. OTHER PAYMENTS
21. How do you interpret an extension under the SOPI and additional time on DRES billings? 
Answer: The provision requires the payment to be made at the end of the first full Normal Operating Season or 12 months from contract award.   DRES and DAR are not extendable.

22. How do we bill for periodic payments due in March business?
ANSWER: If the March bill, which includes the periodic payment is paid prior to the request, that periodic payment date cannot be extended and the payment cannot be refunded. The contract does not allow for refunds of the periodic payment.
Month end bills for collection for sales that had Periodic Payments triggered in March business, should be reversed upon determination that the sale does qualify (if not paid already) and a request for extension has been received. Any portion of the bill for stumpage and associated charges incurred in March business is still a valid debt and must be paid. A bill for the amount of the March charges should be immediately reissued.
FPFS will allow for the periodic payment dates to be modified after trigger and would only apply to qualifying sales. Under normal situations, this would only occur when a modification was executed prior to the trigger date or CTA was granted prior to the trigger date and entry into FPFS was delayed for some reason. The SOPI is a special circumstance and modification of triggered periodic payments is not an acceptable practice under normal conditions.

I. DOWNPAYMENTS 

[bookmark: _Toc37925248]23. Can downpayment amounts be reduced under a SOPI?
ANSWER: Yes, in accordance with special provision C(T)4.212 Temporary Reduction of Downpayment, if the contract term is extended for 30 or more consecutive days under the SOPI or MRCTA. Purchaser must submit written request to the CO for temporary reduction of the downpayment. Purchaser shall not cut or remove timber on a contract where the downpayment has been temporarily reduced until the downpayment amount stated in the contract is fully restored.
24. If a purchaser does not need additional time on a sale or the sale has already received 2 years of MRCTA, and the sale meets all the conditions, is that sale eligible for Temporary Reduction in Downpayment?  
Answer: Yes, under C(CT) 4.212 a sale that has received MRCTA is eligible for temporary reduction of Downpayment when the term is extended for 30 days or more under MRCTA.   The full Downpayment amount has to be restored before cutting or removal of timber can resume. 

25. The CO had a call from a purchasers asking if they will get relief for road completion dates with this SOPI. I know this was a topic of discussion with the MRTCA’s but what is the WO’s direction on this? 
ANSWER: Purchaser can request a modification of the road completion date to conform to the approved Plan of Operations. Purchaser may revise the plan of operations when necessitated by markets, subject to approval of the Contracting Officer, see C(T)5.13 and B(T)6.311.








