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Topic:  Salix/Cottonwood Litigation – It’s History/Implications  
 
Issue:  The 9th Circuit in Cottonwood Environmental Law Center v. US Forest Service (13-35624, 13-35631) found the Endangered Species Act (ESA) regulations require re-initiation of consultation when the Forest Service (FS) retains “discretionary Federal involvement” over Forest Plans and a new species is listed or critical habitat designated.  Since the Court found the FS retains discretion over the implementation of Forest Plans, and Canada lynx critical habitat was designated, it concluded the FS violated Section 7 by not re-initiating consultation.

History:
· On May 16, 2013, the US District Court for the District of Montana (Salix v. USFS (12-45)) found the FS violated the ESA Section 7(a)(2) when it failed to re-initiate (after the designation of critical habitat) programmatic consultation on the Northern Rockies Lynx Amendment to the land and resource management plans of 18 National Forests.  The Court did not enjoin activities, but left the door open to injunctions on individual projects and ordered the FS to reinitiate consultation.  Plaintiffs sought and received injunctive relief on several projects. 
· The District Court relied on a previous 9th Circuit decision in Pacific Rivers Council v. Thomas, 30 F. 3d 1050 (9th Cir., 1994) (Pacific Rivers, 1994) holding that Forest Plans, as amended, were on-going federal actions under Section 7 of the ESA.

· On November 8, 2013, the Department of Justice authorized an appeal of the Salix decision to 9th Circuit.  

· On June 17, 2015, the 9th Circuit affirmed the Salix ruling that the FS had violated section 7 of the ESA.  In this decision, the Court specifically referenced the ESA’s governing regulations at 50 C.F.R. § 402.16 which state that agencies must re-initiate “formal consultation” where they retain “discretionary federal involvement or control” over the action and one of the following occurs: 
(1) New information reveals effects of the action that may affect listed species or critical habitat not previously considered; or 
(2) An agency lists a new species or designates new critical habitat that may be affected by the action.  
The 9th Circuit also warned that “project-specific” consultations do not include a unit-wide analysis comparable in scope and scale to consultation at the programmatic level.

· The FS petitioned for writ of certiorari to the Supreme Court in May 2016.  On October 11, 2016, the Supreme Court denied certiorari.

Implications:
· Cottonwood is directly applicable to Forests Plans in the 9th Circuit that were subject to the 2007 Northern Rockies Lynx Amendment and then had critical habitat designated.  These include the Custer-Gallatin, Flathead, Helena, Idaho Panhandle, Kootenai, Lolo, Lewis & Clark, Shoshone and Bridger-Teton. 
· Injunctions for specific projects are likely to follow as in the November, 22, 2016, Greater Red Lodge Project on the Custer-Gallatin NF (Alliance for the Wild Rockies v. Marten (15-99, D. Mont.).  See attached briefing paper and spreadsheet on related lynx Litigation.
· Within the 9th Circuit a large number of number of species are listed and critical habitat designated since Forest Plans and/or large-scale plan amendments were signed.  Decisions involving these species may be challenged.  The path forward for lynx will shape the consultation path for other species in a similar situation.  
· The FS and regulatory agencies have limited capacity to undertake consultation efforts without affecting other day-to-day activities.
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