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Settlement Act Land Transfers: Pueblo de San Ildefonso, Pueblo 1 
of Santa Clara and Los Alamos County 

Record of Decision

Introduction 
This Record of Decision documents a decision to approve a selected alternative as described in 
the “Draft Environmental Impact Statement for the Settlement Land Transfers:  Pueblo de San 
Ildefonso, Pueblo of Santa Clara, and Los Alamos County.”  No comments on the draft 
environmental impact statement (DEIS) resulted in the need for additional analysis so the DEIS 
will serve as the final environmental impact statement (DEIS/FEIS).  Appendix A to the 
DEIS/FEIS provides the response to comment received on the DEIS. 

The purpose of this project is to implement certain portions of the Pueblo de San Ildefonso 
Claims Settlement Act of 2005 (Public Law 109-286) (the Settlement Act), which was signed into 
law on September 27, 2006. The purpose of the act is to resolve title claims asserted against the 
United States by the Pueblo de San Ildefonso under the proceedings of the Indian Claims Act 
(Docket No 354). The act requires conveyance of the specific lands and so only one action 
alternative meets the purpose of the act. 

The Forest Service has completed and documented the detailed analysis of the effects of the 
project in the DEIS/FEIS. The analysis has been conducted in compliance with the National 
Environmental Policy Act of 1969 (NEPA) and other applicable laws and regulations.  

The decision is consistent with the “Santa Fe National Forest Land and Resource Management 
Plan.”  It is based on:  

• a comparison of the potential environmental effects of the proposed action and no action 
alternatives (FEIS, Chapter 3);  

• the significant issues and how well each alternative addressed them (FEIS, Chapter 2); 
and  

• comments received during scoping and the 45-day comment period on the DEIS. (Refer 
to Appendix A of the DEIS/FEIS attached to this ROD for comments on the DEIS and the 
responses.)  

Decision 
I have decided to implement the proposed action alternative (proposed action) as described in the 
DEIS/FEIS.  Therefore, this decision will authorize the conveyance of approximately 8,785 acres1 
of National Forest System lands to the following parties: 

• Pueblo de San Ildefonso (7,120 acres),  

• the Pueblo of Santa Clara (750 acres), and  

• Los Alamos County (915 acres).  

                                                      
1  Area estimates (acres) of the parcels used for this analysis start with approximate boundaries established 

in the settlement agreements. Then the boundaries were drawn in a Geographic Information System 
(GIS). Final area determinations will be made before final transfers can occur. 
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The decision will also authorize reconstruction of Forest Road (FR) 416v to a high-clearance, 
level 2 standard2. The U.S. Department of Agriculture (USDA) would acquire legal access on the 
Puye, Sawyer Canyon Roads and Tract B of the Townsite lands. The USDA would grant legal 
access on the Northern Tier lands to Department of Energy, private landowners, and the Pueblo de 
San Ildefonso. In order to avoid predicted effects of the transfer, the proposed action includes an 
area closure, heritage resource site monitoring, and other measures. 

Decision Rationale 
As the responsible official, I have limited discretion within the Settlement Act because 
conveyance or offering for conveyance of those designated lands is mandated. Reconstruction of 
Forest Road 416v is also mandated as an action that must be completed before the land 
conveyance can occur.  

I have selected the proposed action in order to comply with the Settlement Act, as well as provide 
protection to resources in the area.  The proposed action, including mitigation, fulfills the 
Settlement Act and so is the selected alternative. 

Public Involvement  
The public involvement for this analysis began with publication in the Federal Register of a 
Notice of Intent to prepare an environmental impact statement in June 2007. Scoping included 
contacting interested and potentially affected individuals, groups and agencies by mail and public 
announcements. 

Most comments raised a concern with continued access to the lands that lie to the west of the 
lands to be conveyed to the Pueblo de San Ildefonso and Pueblo of Santa Clara. Comments noted 
the importance of keeping these lands open to the public. 

Concerns regarding the lands near Los Alamos were expressed by one commenter who asked that 
the analysis consider these parcels separately, presupposing that these lands would eventually be 
developed beyond water system use. This commenter asked that alternatives be developed for 
these lands. Other comments ranged from support of the idea of conveyance to disagreement with 
the purpose of the Settlement Act and the conveyance. 

During comments on the draft environmental impact statement, the concern regarding a lack of 
alternatives and cumulative effects analysis was expressed again (Appendix A to the FEIS).  
Agency review of the DEIS raised some technical questions that have been answered in Appendix 
A to the FEIS. 

Consultation With Tribal Governments 
Tribal consultation has been ongoing. The Pueblo de San Ildefonso meets with the Forest Service, 
Bureau of Indian Affairs, and other agencies monthly. Other tribal governments in the area were 

                                                      
2  According to FSH 7709.58.10.12.3, road maintenance level 2 is “[a]ssigned to roads open for use by 

high-clearance vehicles. Passenger car traffic is not a consideration. Traffic is normally minor, usually 
consisting of one or a combination of administrative, permitted, dispersed recreation or other specialized 
uses.” 
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contacted as part of the tribal consultation.  An offer to meet was made to other tribal 
governments in the vicinity, but to date, no meetings have been held specific to this project. 

Issues and Alternatives Development 
Planning issues are defined as disputes or controversies about existing and potential land and 
resource allocations, levels of resource use, production, and related management practices.  No 
significant issues were identified during the scoping period.   

Alternatives Considered but  
Eliminated from Detailed Study 
Federal agencies are required by NEPA to rigorously explore and objectively evaluate all 
reasonable alternatives and to briefly discuss the reasons for eliminating any alternatives that 
were not developed in detail (40 CFR 1502.14).  

For this project, one approach was considered that would segment the decision into separate 
conveyance alternatives, so that the Settlement lands, Northern Tier lands, Water System lands 
and Townsite lands would be considered in different alternatives. These alternatives were not 
analyzed in detail because the Settlement Act ties these land conveyances together by making the 
occurrence of one dependent on the occurrence of the others. Thus, any alternative that authorizes 
only one or some of the transfers without the others would not meet the purpose of the project or 
the Settlement Act. To meet the purpose of the Settlement Act and the purpose of this project, 
Settlement lands, Water System lands, and Northern Tier lands must be conveyed, and the 
Townsite lands must be offered for conveyance.  

The second alternative considered but not analyzed in detail was to place restrictions on the use of 
the lands to be transferred to the county to limit use to water system purposes and ensure there 
was no future resale or development of the land for other purposes. The Los Alamos Agreement 
was ratified by the Settlement Act which states that the lands would be transferred subject to the 
terms and conditions agreed upon in the agreement. The agreement makes no provision for 
additional restrictions or reservations on future use of these lands other than those specified in the 
agreement and act. Imposing such a restriction or reservation would be inconsistent with the 
Settlement Act and the agreement and would, therefore, not meet the purpose and need.  

Environmentally Preferred Alternative  
The environmentally preferred alternative is the alternative that best meets the goals of section 
101 of the National Environmental Policy Act and is required by 40 CFR 1505.2(b) to be 
identified in a Record of Decision. Ordinarily, this is the alternative that causes the least damage 
to the biological and physical environment and best protects, preserves, and enhances historical, 
cultural and natural resources.  I have determined that because land and resource management 
will remain much the same under either alternative, and because the social benefits to the 
communities involved of the proposed action, I regard the proposed action as the environmentally 
preferred alternative.  
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Adoption of All Practicable Means  
to Avoid Environmental Harm 
The agency is required by 40 CFR 1505.2(c) to identify in a Record of Decision whether all 
practicable means to avoid or minimize environmental harm from the alternative selected have 
been adopted. I have determined that all practicable means to avoid or minimize environmental 
harm from the alternative selected have been adopted at this time, however further consultation to 
resolve adverse effects to cultural resources will occur and may result in further measures to 
avoid, mitigate, or resolve those adverse effects.   

Findings Required by NEPA and Other Laws 
The planning and decisionmaking process for this project was conducted in accordance with all 
applicable laws, regulations, policies and plans. This section briefly describes my findings 
regarding the legal requirements most relevant to this project decision. 

National Environmental Policy Act 
The planning and decisionmaking process for this project was conducted in accordance with the 
requirements in the National Environmental Policy Act and its implementing regulations (40 CFR 
1500, 1986) as supported by the contents of the environmental impact statement and the project 
record. 

National Forest Management Act 
The selected alternative and mitigation and monitoring requirements are consistent with the 1987 
“Santa Fe National Forest Plan” (forest plan), which sets forth programmatic direction in 
accordance with the National Forest Management Act. This finding is based on the following 
factors: 

• The selected alternative, including mitigation measures (DEIS/FEIS, pp. 11-13), are 
consistent with the Santa Fe Forest Plan goals (DEIS/FEIS pp. 7-9) described for heritage 
resources, visual quality, wildlife and fish, soil and water, and riparian areas. 

• The mitigation measures and best management practices identified for implementation 
(DEIS/FEIS pp. 12-13) ensure the environmental consequences of implementation 
(DEIS/FEIS, pp. 19-49) are consistent with the forest plan standards and guidelines. 

National Historic Preservation Act 
I find that this project is consistent with the requirements of Section 106 of the National Historic 
Preservation Act and 36 CFR 800 regulations, based on the following factors: 

• Formal consultation with the State Historic Preservation Office (SHPO) under Section 
106 has been conducted and completed. Documentation of required heritage resource 
inventories and evaluations were submitted to SHPO; the appropriate SHPO 
concurrences and clearances have been received.  



Record of Decision 

Settlement Act Land Transfers: Pueblo de San Ildefonso, 5 
Pueblo of Santa Clara and Los Alamos County 

• The Forest Service has engaged in consultation with tribes regarding the potential 
impacts of the alternatives on National Forest System lands according to the National 
Historic Preservation Act and associated legal requirements (DEIS/FEIS p. 5)  

• A heritage resource impact analysis was conducted (DEIS/FEIS, pp. 32-36).  Additional 
details are contained in archeologist reports on file with the Santa Fe Forest Supervisor’s 
Office. 

• The results of this analysis concluded that transferring lands to Los Alamos County is an 
adverse effect to cultural resources, which requires further tribal consultation in an 
attempt to resolve, avoid or mitigate the adverse effect before the transfers can occur. 

• Through consultation with tribal governments, Los Alamos County, and the SHPO, a 
phased approach has been developed in order to implement the decision to convey the 
parcels in a step-by-step process.  A programmatic agreement (PA) describes this 
approach (DEIS/FEIS Appendix B).  This agreement allows for survey and further 
consultation for resolution of effects to occur after this decision, but requires consultation 
for resolution of effects to be completed before each phase of the land transfer can occur. 

Endangered Species Act 
I find that the project is consistent with the Endangered Species Act and its implementing 
regulations (50 CFR 402) based on the following factors: 

• All federally listed species potentially occurring, or with habitat occurring in the analysis 
area, were identified and effects to them are described in the DEIS/FEIS (pp. 40-42).  

• The biological assessment/evaluation (BA/E) was completed.  The only species that had 
potential to be affected is the Mexican spotted owl.  One of the parcels to be transferred 
to Los Alamos County includes lands in a protected activity center (PAC).  Expected 
change in use includes additional recreation at the Los Alamos Reservoir.  However, 
given the loss of suitable habitat caused by the Cerro Grande Fire, this change in use 
resulting in transfer was expected to be characterized as “may affect is not likely to 
adversely affect the Mexican spotted owl.”  Informal consultation resulted in concurrence 
from the U.S. Fish and Wildlife Service (DEIS/FEIS p. 42). 

Migratory Bird Treaty Act/Bald and Golden Eagle Protection Act  
The project is consistent with the requirements of these acts because no changes in habitat are 
anticipated (DEIS/FEIS pp. 42-46) and because no eagle activity occurs in the lands to be 
transferred. 

Clean Water Act 
I find that the project is consistent with the requirements of the Clean Water Act and its 
implementing regulations (40 CFR 130), as well as New Mexico State Water Quality Standards, 
based on the following factors: 

• Impacts of land transfer are beneficial or neutral (FEIS pp. 19, 36-40). 
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• Potential impacts of road construction are mitigated through specific best management 
practices (DEIS/FEIS p. 13). 

Environmental Justice, Executive Order 12898 
Executive Order 12898 (February 11, 1994) directs Federal agencies to focus attention on the 
human health and environmental conditions in minority communities and low-income 
communities. The purpose of the Executive order is to identify and address, as appropriate, 
disproportionately high and adverse human health or environmental effects on minority 
populations and low-income populations. The Executive order states that populations should not 
be disproportionately impacted due to ethnicity or income level. Based on the anticipated 
beneficial and adverse social/economic effects (DEIS/FEIS pp. 47-48), I find that the selected 
alternative will not disproportionately impact minority or low-income populations. 

Forest Service Administrative  
Review or Appeal Opportunities 
The decision related to National Forest System lands is subject to administrative review (appeal) 
in accordance with 36 CFR 215 (June 2003). A written notice of appeal—clearly stating it is a 
notice of appeal being filed pursuant to 36 CFR 215.14—must be filed within 45 days from the 
date of publication of legal notice of this decision in the Albuquerque Journal. The publication 
date is the exclusive means for calculating the time to file an appeal. Those wishing to appeal this 
decision should not rely upon dates or timeframe information provided by any other source. 

Individuals or organizations that participated in the planning may appeal this decision. The notice 
of appeal must meet the appeal content requirements at 36 CFR 215.14. An appeal must be filed 
(regular mail, fax, e-mail, hand delivery, or express delivery) with the appeal deciding officer. 

Written appeals must be submitted to: 

Deputy Regional Forester, Southwestern Region 
Appeal Deciding Officer 
333 Broadway Blvd., SE 
Albuquerque, NM 87102 
FAX: (505) 842-3173 
E-mail: appeals-southwestern@fs.fed.us 

The office business hours for those submitting hand delivered appeals are: 8 a.m. to 4:30 p.m. 
Monday through Friday, excluding holidays. Electronic comments must be submitted in a format 
such as an e-mail message, plain text (.txt), rich text format (.rtf), Adobe (.pdf) and Word (.doc) to 
appeals-southwestern@fs.fed.us. The appeal must have an identifiable name attached or 
verification of identity will be required. A scanned signature may serve as verification on 
electronic appeals. 
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Forest Service Information Contact 
For additional information concerning this decision or the Forest Service appeal process, contact: 

Sandy Hurlocker 
Española Ranger District 
1710 North Riverside Dr. 
Espanola, NM 87505 
 (505) 753-7331 
 
 

 
 
 
 

  August 4, 2008 
DANIEL J. JIRON  Date 
Forest Supervisor    
Santa Fe National Forest   
USDA Forest Service   
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FEIS Appendix A:  Response to Comments 

Background 
The DEIS was made available for public comment in January 2008 (FR notice date etc.).  In 
response to the DEIS, the following comments were received: 

1 Wally Murphy U.S. Fish and Wildlife Service February 7, 2008 
2 Michael P. Jansky Environmental Protection Agency February 29, 2008 
3 Stephen Spencer U.S. Dept. of the Interior February 29, 2008 
4 Richard Holms  March 2, 2008 
5 Tony Joe The Navajo Nation March 12, 2008 

 

USDI Fish and Wildlife Service, Wally Murphy 
The U.S. Fish and Wildlife provided a letter with recommendations, February 7, 2008, Cons. No. 
22420-2008-FA-0026: 

Comment 1: Concerning presence/absence surveys for the PAC identified near FR416v prior to 
road [re]construction.  The PAC is considered occupied.  It was occupied the season after the 
Cerro Grande Fire and had confirmed reproduction in 2002.   

Response:  Road reconstruction will not occur within or adjacent to the PAC and so the 
recommended survey is not necessary to protect the integrity of the PAC. 

Comment 2:  Continue to support the New Mexico Endemic Salamander Team.   

Response:  The forest continues to support the New Mexico Endemic Salamander Team and 
implement the Jemez Salamander Management Plan.  The forest is actively engaged on the team 
and is working to update the conservation agreement. 

Comment 3:  Conduct salamander surveys before road reconstruction on FR 416v. 

Response:  This recommendation is not applicable because this road is outside of salamander 
habitat.  The DEIS/FEIS (p. 44) notes that the only salamander habitat is located in Parcel F. 

Environmental Protection Agency, Michael Jansky 
The EPA rated the DEIS as “LO,” which means the EPA has “lack of objections” to the proposed 
action described in the DEIS. 

DOI Office of Environmental Policy and Compliance, Stephen Spencer 
Comment 1:  The following statements would be more helpful if the source of the statements 
was more clearly documented:  

• Statement:  “The MU [management unit] was based on one [owl] response to one survey.  
No nest was ever located.  Two years of subsequent survey…were negative (page 43 2nd 
paragraph).” 
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• Source:  Personal communication to M. Orr, district biologist, from D. Stahlecker surveys 
results for Public Service Co. of NM for the Ojo Line Extension. 

• Statement:  “The canyon has been occupied by great horned owls (GHO) at least 1 year 
since…Juvenile GHO were seen and reported in a burned snag close to the reservoir.”   

• Source:  Personal communication to M. Orr, district biologist from Greg Kuyumjian, 
BAER Plan coordinator and hydrologist, 2002. 

• Statement:  “Jemez Mountain salamander (JMS) is present above ground only during the 
late summer monsoon rains when rainfall is sufficient (page 45, 2nd full paragraph).”  

• Source:  NMDGF 2000 Cooperative Management Plan for the Jemez Mountain 
Salamander. 

Comment 2:  The following underlined statement is contradictory:  “Currently the habitat is not 
considered suitable for MSO and will not be for decades, therefore, this project may affect, is not 
likely to adversely affect the Mexican spotted owl.” 

Response:  This statement is the determination of finding in the biological assessment for the 
Mexican spotted owl for the San Ildefonso Land Transfer Project.  The U.S. Fish and Wildlife 
Service concurred with this finding.   

The habitat is not considered suitable due to being burned from the Cerro Grande Fire and is in 
the slow process of recovery.  The protected activity center (PAC) still exists.  A portion of the 
land within the lower end of the PAC will be transferred to Los Alamos County and will no 
longer be under the control of the U.S. Forest Service.  Therefore, the Fish and Wildlife Service 
considers actions that may have an effect such as Los Alamos County’s restoring the recreational 
activities to pre-Cerro Grande Fire.  Thus, the action may effect the Mexican spotted owl because 
it is entirely possible that an owl could use the canyon for foraging activity in the future.  Any 
effect such as loud music, the presence of people, motor vehicles, etc., which cause an owl to 
change its behavior is considered an effect. But because of the low likelihood of owl presence, 
this is not likely to adversely affect the MSO. 

Richard Holms 
The comments on the DEIS repeated previous concerns with the lack of meaningful alternatives, 
and the lack of response to several of the points made during the scoping phase. 

Comment 1:  There was a lack of meaningful alternatives.  Consider an alternative that changes 
the shape of the parcels to be transferred as the Townsite parcels in order to reduce the impact to 
the community. Not all of the land in these parcels is needed to meet the intent of the act. 

Response:  The DEIS/FEIS (p. 11) describes which other alternatives were considered but not 
studied in detail.  Section 3 of the act incorporates the Los Alamos Settlement, which includes the 
parcels as outlined.  According to the act, the parties are authorized to make minor changes, but 
large changes in mapped areas would not be authorized under the act.  As noted in the 
DEIS/FEIS, the agreements ratified by the act make no provision for additional restrictions or 
reservations other than those already in the agreements or the act. 

Comment 2:  The DEIS fails to respond to previous comments.  Two points were not addressed 
in the DEIS.  The main concerns left unanswered were the precedent this project would set by 
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allowing development on Forest Service lands by transferring lands under a special use permit, 
and the second point left unanswered was the accumulation of impacts to the Townsite lands and 
surrounding lands due to Federal actions. The assessment of precedent and of accumulation of 
impacts are required by NEPA and these points require a response in the EIS. Both precedent and 
accumulation should be carefully considered when defining alternatives. 

Response:  First and most important, the Congress enacted a law authorizing this land transfer, as 
well as most of the conditions of the transfer.  Congress has the authority to do so when it chooses 
and so the concept of precedent is irrelevant in that context. Second, the determination of 
precedent as used in the environmental analysis context is generally used as a factor in assessing 
the context and intensity of a Federal action, which in turn informs a decision maker regarding 
the significance of effects caused by a proposal.  If a decision maker determines effects are 
significant—including the question of whether a project sets a precedent—then an environmental 
impact statement must be prepared.  An EIS has been prepared, rendering this factor irrelevant to 
the decision.  In addition, no precedent has been set for future similar actions, which are reviewed 
on their own merits, appropriate to the laws authorizing such an action. 

Regarding cumulative affects, the DEIS/FEIS discloses those anticipated cumulative impacts 
resulting in the transfer of the lands (DEIS/FEIS pp. 22, 26, 30, 36, 39).  No effects are 
anticipated to wildlife, scenery, air quality, noise, social economic or public health/safety.  
Therefore, cumulative impacts cannot result.  As noted, the continued management for the 
Townsite lands would remain the same as currently occur, so that no cumulative effects of this 
change in ownership could occur.  Development of recreation at the reservoir is the most likely 
change and the impacts have been described (DEIS/FEIS pp. 26-30). 

The Navajo Nation, Mr. Tony Joe 
Comment:  The Historic Preservation  Department of the Navajo Nation has concluded the 
proposed undertaking will not impact any Navajo traditional cultural properties or historical 
properties. The Nation requests that if there are any inadvertent discoveries made during the 
undertaking, the Agency shall cease all operations within the project area and notify the Navajo 
Historic Preservation office. 

Response:  The agreement pursued with the SHPO has a clause for tribal notification if such 
discoveries are found.  
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FEIS Appendix B:  Comment Letters 
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FEIS Appendix C:  Programmatic Agreement 

 



FEIS Appendix C:  Programmatic Agreement 

28 Settlement Act Land Transfers: Pueblo de San Ildefonso, 
Pueblo of Santa Clara, and Los Alamos County  

 



FEIS Appendix C:  Programmatic Agreement 

Settlement Act Land Transfers:  Pueblo de San Ildefonso, 29 
Pueblo of Santa Clara, and Los Alamos County 

 



FEIS Appendix C:  Programmatic Agreement 

30 Settlement Act Land Transfers: Pueblo de San Ildefonso, 
Pueblo of Santa Clara, and Los Alamos County  

 



FEIS Appendix C:  Programmatic Agreement 

Settlement Act Land Transfers:  Pueblo de San Ildefonso, 31 
Pueblo of Santa Clara, and Los Alamos County 

 



FEIS Appendix C:  Programmatic Agreement 

32 Settlement Act Land Transfers: Pueblo de San Ildefonso, 
Pueblo of Santa Clara, and Los Alamos County  

 



FEIS Appendix C:  Programmatic Agreement 

Settlement Act Land Transfers:  Pueblo de San Ildefonso, 33 
Pueblo of Santa Clara, and Los Alamos County 

 



FEIS Appendix C:  Programmatic Agreement 

34 Settlement Act Land Transfers: Pueblo de San Ildefonso, 
Pueblo of Santa Clara, and Los Alamos County  

 



FEIS Appendix C:  Programmatic Agreement 

Settlement Act Land Transfers:  Pueblo de San Ildefonso, 35 
Pueblo of Santa Clara, and Los Alamos County 

 



FEIS Appendix C:  Programmatic Agreement 

36 Settlement Act Land Transfers: Pueblo de San Ildefonso, 
Pueblo of Santa Clara, and Los Alamos County  

 



FEIS Appendix C:  Programmatic Agreement 

Settlement Act Land Transfers:  Pueblo de San Ildefonso, 37 
Pueblo of Santa Clara, and Los Alamos County 

 



FEIS Appendix C:  Programmatic Agreement 

38 Settlement Act Land Transfers: Pueblo de San Ildefonso, 
Pueblo of Santa Clara, and Los Alamos County  

 



FEIS Appendix C:  Programmatic Agreement 

Settlement Act Land Transfers:  Pueblo de San Ildefonso, 39 
Pueblo of Santa Clara, and Los Alamos County 

 



FEIS Appendix C:  Programmatic Agreement 

40 Settlement Act Land Transfers: Pueblo de San Ildefonso, 
Pueblo of Santa Clara, and Los Alamos County  

 



FEIS Appendix C:  Programmatic Agreement 

Settlement Act Land Transfers:  Pueblo de San Ildefonso, 41 
Pueblo of Santa Clara, and Los Alamos County 

 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice



Contents




[image: image32.jpg]

United States 
Department of
Agriculture


Forest 
Service


Southwestern
Region


MB-R3-10-8

[image: image1.png][image: image2.png]


Record of Decision for the Settlement Act Land Transfers: Pueblo de San Ildefonso, Pueblo of Santa Clara, and Los Alamos County

Santa Fe National Forest, 
Los Alamos, Rio Arriba and Santa Fe Counties, New Mexico

The U.S. Department of Agriculture (USDA) prohibits discrimination in all its programs and activities on the basis of race, color, national origin, age, disability, and where applicable, sex, marital status, familial status, parental status, religion, sexual orientation, genetic information, political beliefs, reprisal, or because all or part of an individual’s income is derived from any public assistance program. (Not all prohibited bases apply to all programs.) Persons with disabilities who require alternative means for communication of program information (Braille, large print, audiotape, etc.) should contact USDA’s TARGET Center at (202) 720-2600 (voice and TTY). To file a compliant of discrimination, write to USDA, Director, Office of Civil Rights, 1400 Independence Avenue, SW, Washington, DC 20250-9410, or call (800) 795-3272 (voice) or (202) 720-6382 (TTY). USDA is an equal opportunity provider and employer.


Printed on recycled paper – August 2008


Record of Decision for the Settlement Act Land Transfers:
Pueblo de San Ildefonso, Pueblo of Santa Clara, and Los Alamos County

Santa Fe National Forest
Los Alamos, Rio Arriba and Santa Fe Counties, New Mexico


		Lead Agency:

		USDA Forest Service



		

		Santa Fe National Forest





		Responsible Official:

		Daniel J. Jiron



		

		Forest Supervisor



		

		Santa Fe National Forest

1474 Rodeo Road

P.O. Box 1689

Santa Fe, NM 87504-1689





		For further information, contact:

		Sandy Hurlocker



		

		Española Ranger District



		

		P.O. Box 3307



		

		Española, NM 87533



		

		(505) 753-7331





Record of Decision


Introduction


This Record of Decision documents a decision to approve a selected alternative as described in the “Draft Environmental Impact Statement for the Settlement Land Transfers:  Pueblo de San Ildefonso, Pueblo of Santa Clara, and Los Alamos County.”  No comments on the draft environmental impact statement (DEIS) resulted in the need for additional analysis so the DEIS will serve as the final environmental impact statement (DEIS/FEIS).  Appendix A to the DEIS/FEIS provides the response to comment received on the DEIS.

The purpose of this project is to implement certain portions of the Pueblo de San Ildefonso Claims Settlement Act of 2005 (Public Law 109-286) (the Settlement Act), which was signed into law on September 27, 2006. The purpose of the act is to resolve title claims asserted against the United States by the Pueblo de San Ildefonso under the proceedings of the Indian Claims Act (Docket No 354). The act requires conveyance of the specific lands and so only one action alternative meets the purpose of the act.


The Forest Service has completed and documented the detailed analysis of the effects of the project in the DEIS/FEIS. The analysis has been conducted in compliance with the National Environmental Policy Act of 1969 (NEPA) and other applicable laws and regulations. 


The decision is consistent with the “Santa Fe National Forest Land and Resource Management Plan.”  It is based on: 

· a comparison of the potential environmental effects of the proposed action and no action alternatives (FEIS, Chapter 3); 


· the significant issues and how well each alternative addressed them (FEIS, Chapter 2); and 


· comments received during scoping and the 45-day comment period on the DEIS. (Refer to Appendix A of the DEIS/FEIS attached to this ROD for comments on the DEIS and the responses.) 


Decision

I have decided to implement the proposed action alternative (proposed action) as described in the DEIS/FEIS.  Therefore, this decision will authorize the conveyance of approximately 8,785 acres
 of National Forest System lands to the following parties:


· Pueblo de San Ildefonso (7,120 acres), 

· the Pueblo of Santa Clara (750 acres), and 

· Los Alamos County (915 acres). 

The decision will also authorize reconstruction of Forest Road (FR) 416v to a high-clearance, level 2 standard
. The U.S. Department of Agriculture (USDA) would acquire legal access on the Puye, Sawyer Canyon Roads and Tract B of the Townsite lands. The USDA would grant legal access on the Northern Tier lands to Department of Energy, private landowners, and the Pueblo de San Ildefonso. In order to avoid predicted effects of the transfer, the proposed action includes an area closure, heritage resource site monitoring, and other measures.


Decision Rationale


As the responsible official, I have limited discretion within the Settlement Act because conveyance or offering for conveyance of those designated lands is mandated. Reconstruction of Forest Road 416v is also mandated as an action that must be completed before the land conveyance can occur. 


I have selected the proposed action in order to comply with the Settlement Act, as well as provide protection to resources in the area.  The proposed action, including mitigation, fulfills the Settlement Act and so is the selected alternative.


Public Involvement 


The public involvement for this analysis began with publication in the Federal Register of a Notice of Intent to prepare an environmental impact statement in June 2007. Scoping included contacting interested and potentially affected individuals, groups and agencies by mail and public announcements.


Most comments raised a concern with continued access to the lands that lie to the west of the lands to be conveyed to the Pueblo de San Ildefonso and Pueblo of Santa Clara. Comments noted the importance of keeping these lands open to the public.


Concerns regarding the lands near Los Alamos were expressed by one commenter who asked that the analysis consider these parcels separately, presupposing that these lands would eventually be developed beyond water system use. This commenter asked that alternatives be developed for these lands. Other comments ranged from support of the idea of conveyance to disagreement with the purpose of the Settlement Act and the conveyance.


During comments on the draft environmental impact statement, the concern regarding a lack of alternatives and cumulative effects analysis was expressed again (Appendix A to the FEIS).  Agency review of the DEIS raised some technical questions that have been answered in Appendix A to the FEIS.


Consultation With Tribal Governments

Tribal consultation has been ongoing. The Pueblo de San Ildefonso meets with the Forest Service, Bureau of Indian Affairs, and other agencies monthly. Other tribal governments in the area were contacted as part of the tribal consultation.  An offer to meet was made to other tribal governments in the vicinity, but to date, no meetings have been held specific to this project.


Issues and Alternatives Development

Planning issues are defined as disputes or controversies about existing and potential land and resource allocations, levels of resource use, production, and related management practices.  No significant issues were identified during the scoping period.  

Alternatives Considered but 
Eliminated from Detailed Study


Federal agencies are required by NEPA to rigorously explore and objectively evaluate all reasonable alternatives and to briefly discuss the reasons for eliminating any alternatives that were not developed in detail (40 CFR 1502.14). 


For this project, one approach was considered that would segment the decision into separate conveyance alternatives, so that the Settlement lands, Northern Tier lands, Water System lands and Townsite lands would be considered in different alternatives. These alternatives were not analyzed in detail because the Settlement Act ties these land conveyances together by making the occurrence of one dependent on the occurrence of the others. Thus, any alternative that authorizes only one or some of the transfers without the others would not meet the purpose of the project or the Settlement Act. To meet the purpose of the Settlement Act and the purpose of this project, Settlement lands, Water System lands, and Northern Tier lands must be conveyed, and the Townsite lands must be offered for conveyance. 


The second alternative considered but not analyzed in detail was to place restrictions on the use of the lands to be transferred to the county to limit use to water system purposes and ensure there was no future resale or development of the land for other purposes. The Los Alamos Agreement was ratified by the Settlement Act which states that the lands would be transferred subject to the terms and conditions agreed upon in the agreement. The agreement makes no provision for additional restrictions or reservations on future use of these lands other than those specified in the agreement and act. Imposing such a restriction or reservation would be inconsistent with the Settlement Act and the agreement and would, therefore, not meet the purpose and need. 

Environmentally Preferred Alternative 

The environmentally preferred alternative is the alternative that best meets the goals of section 101 of the National Environmental Policy Act and is required by 40 CFR 1505.2(b) to be identified in a Record of Decision. Ordinarily, this is the alternative that causes the least damage to the biological and physical environment and best protects, preserves, and enhances historical, cultural and natural resources.  I have determined that because land and resource management will remain much the same under either alternative, and because the social benefits to the communities involved of the proposed action, I regard the proposed action as the environmentally preferred alternative. 


Adoption of All Practicable Means 
to Avoid Environmental Harm


The agency is required by 40 CFR 1505.2(c) to identify in a Record of Decision whether all practicable means to avoid or minimize environmental harm from the alternative selected have been adopted. I have determined that all practicable means to avoid or minimize environmental harm from the alternative selected have been adopted at this time, however further consultation to resolve adverse effects to cultural resources will occur and may result in further measures to avoid, mitigate, or resolve those adverse effects.  

Findings Required by NEPA and Other Laws


The planning and decisionmaking process for this project was conducted in accordance with all applicable laws, regulations, policies and plans. This section briefly describes my findings regarding the legal requirements most relevant to this project decision.


National Environmental Policy Act

The planning and decisionmaking process for this project was conducted in accordance with the requirements in the National Environmental Policy Act and its implementing regulations (40 CFR 1500, 1986) as supported by the contents of the environmental impact statement and the project record.


National Forest Management Act


The selected alternative and mitigation and monitoring requirements are consistent with the 1987 “Santa Fe National Forest Plan” (forest plan), which sets forth programmatic direction in accordance with the National Forest Management Act. This finding is based on the following factors:


· The selected alternative, including mitigation measures (DEIS/FEIS, pp. 11-13), are consistent with the Santa Fe Forest Plan goals (DEIS/FEIS pp. 7-9) described for heritage resources, visual quality, wildlife and fish, soil and water, and riparian areas.


· The mitigation measures and best management practices identified for implementation (DEIS/FEIS pp. 12-13) ensure the environmental consequences of implementation (DEIS/FEIS, pp. 19-49) are consistent with the forest plan standards and guidelines.

National Historic Preservation Act

I find that this project is consistent with the requirements of Section 106 of the National Historic Preservation Act and 36 CFR 800 regulations, based on the following factors:


· Formal consultation with the State Historic Preservation Office (SHPO) under Section 106 has been conducted and completed. Documentation of required heritage resource inventories and evaluations were submitted to SHPO; the appropriate SHPO concurrences and clearances have been received. 


· The Forest Service has engaged in consultation with tribes regarding the potential impacts of the alternatives on National Forest System lands according to the National Historic Preservation Act and associated legal requirements (DEIS/FEIS p. 5) 

· A heritage resource impact analysis was conducted (DEIS/FEIS, pp. 32-36).  Additional details are contained in archeologist reports on file with the Santa Fe Forest Supervisor’s Office.

· The results of this analysis concluded that transferring lands to Los Alamos County is an adverse effect to cultural resources, which requires further tribal consultation in an attempt to resolve, avoid or mitigate the adverse effect before the transfers can occur.

· Through consultation with tribal governments, Los Alamos County, and the SHPO, a phased approach has been developed in order to implement the decision to convey the parcels in a step-by-step process.  A programmatic agreement (PA) describes this approach (DEIS/FEIS Appendix B).  This agreement allows for survey and further consultation for resolution of effects to occur after this decision, but requires consultation for resolution of effects to be completed before each phase of the land transfer can occur.

Endangered Species Act

I find that the project is consistent with the Endangered Species Act and its implementing regulations (50 CFR 402) based on the following factors:


· All federally listed species potentially occurring, or with habitat occurring in the analysis area, were identified and effects to them are described in the DEIS/FEIS (pp. 40-42). 


· The biological assessment/evaluation (BA/E) was completed.  The only species that had potential to be affected is the Mexican spotted owl.  One of the parcels to be transferred to Los Alamos County includes lands in a protected activity center (PAC).  Expected change in use includes additional recreation at the Los Alamos Reservoir.  However, given the loss of suitable habitat caused by the Cerro Grande Fire, this change in use resulting in transfer was expected to be characterized as “may affect is not likely to adversely affect the Mexican spotted owl.”  Informal consultation resulted in concurrence from the U.S. Fish and Wildlife Service (DEIS/FEIS p. 42).

Migratory Bird Treaty Act/Bald and Golden Eagle Protection Act 

The project is consistent with the requirements of these acts because no changes in habitat are anticipated (DEIS/FEIS pp. 42-46) and because no eagle activity occurs in the lands to be transferred.

Clean Water Act

I find that the project is consistent with the requirements of the Clean Water Act and its implementing regulations (40 CFR 130), as well as New Mexico State Water Quality Standards, based on the following factors:


· Impacts of land transfer are beneficial or neutral (FEIS pp. 19, 36-40).


· Potential impacts of road construction are mitigated through specific best management practices (DEIS/FEIS p. 13).


Environmental Justice, Executive Order 12898


Executive Order 12898 (February 11, 1994) directs Federal agencies to focus attention on the human health and environmental conditions in minority communities and low-income communities. The purpose of the Executive order is to identify and address, as appropriate, disproportionately high and adverse human health or environmental effects on minority populations and low-income populations. The Executive order states that populations should not be disproportionately impacted due to ethnicity or income level. Based on the anticipated beneficial and adverse social/economic effects (DEIS/FEIS pp. 47-48), I find that the selected alternative will not disproportionately impact minority or low-income populations.

Forest Service Administrative 
Review or Appeal Opportunities

The decision related to National Forest System lands is subject to administrative review (appeal) in accordance with 36 CFR 215 (June 2003). A written notice of appeal—clearly stating it is a notice of appeal being filed pursuant to 36 CFR 215.14—must be filed within 45 days from the date of publication of legal notice of this decision in the Albuquerque Journal. The publication date is the exclusive means for calculating the time to file an appeal. Those wishing to appeal this decision should not rely upon dates or timeframe information provided by any other source.


Individuals or organizations that participated in the planning may appeal this decision. The notice of appeal must meet the appeal content requirements at 36 CFR 215.14. An appeal must be filed (regular mail, fax, e-mail, hand delivery, or express delivery) with the appeal deciding officer.


Written appeals must be submitted to:


Deputy Regional Forester, Southwestern Region


Appeal Deciding Officer


333 Broadway Blvd., SE


Albuquerque, NM 87102


FAX: (505) 842-3173


E-mail: appeals-southwestern@fs.fed.us


The office business hours for those submitting hand delivered appeals are: 8 a.m. to 4:30 p.m. Monday through Friday, excluding holidays. Electronic comments must be submitted in a format such as an e-mail message, plain text (.txt), rich text format (.rtf), Adobe (.pdf) and Word (.doc) to appeals-southwestern@fs.fed.us. The appeal must have an identifiable name attached or verification of identity will be required. A scanned signature may serve as verification on electronic appeals.


Forest Service Information Contact

For additional information concerning this decision or the Forest Service appeal process, contact:


Sandy Hurlocker


Española Ranger District

1710 North Riverside Dr.


Espanola, NM 87505


 (505) 753-7331
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FEIS Appendix A:  Response to Comments

Background


The DEIS was made available for public comment in January 2008 (FR notice date etc.).  In response to the DEIS, the following comments were received:

		1

		Wally Murphy

		U.S. Fish and Wildlife Service

		February 7, 2008



		2

		Michael P. Jansky

		Environmental Protection Agency

		February 29, 2008



		3

		Stephen Spencer

		U.S. Dept. of the Interior

		February 29, 2008



		4

		Richard Holms

		

		March 2, 2008



		5

		Tony Joe

		The Navajo Nation

		March 12, 2008





USDI Fish and Wildlife Service, Wally Murphy

The U.S. Fish and Wildlife provided a letter with recommendations, February 7, 2008, Cons. No. 22420-2008-FA-0026:


Comment 1: Concerning presence/absence surveys for the PAC identified near FR416v prior to road [re]construction.  The PAC is considered occupied.  It was occupied the season after the Cerro Grande Fire and had confirmed reproduction in 2002.  

Response:  Road reconstruction will not occur within or adjacent to the PAC and so the recommended survey is not necessary to protect the integrity of the PAC.

Comment 2:  Continue to support the New Mexico Endemic Salamander Team.  


Response:  The forest continues to support the New Mexico Endemic Salamander Team and implement the Jemez Salamander Management Plan.  The forest is actively engaged on the team and is working to update the conservation agreement.


Comment 3:  Conduct salamander surveys before road reconstruction on FR 416v.


Response:  This recommendation is not applicable because this road is outside of salamander habitat.  The DEIS/FEIS (p. 44) notes that the only salamander habitat is located in Parcel F.


Environmental Protection Agency, Michael Jansky


The EPA rated the DEIS as “LO,” which means the EPA has “lack of objections” to the proposed action described in the DEIS.


DOI Office of Environmental Policy and Compliance, Stephen Spencer

Comment 1:  The following statements would be more helpful if the source of the statements was more clearly documented: 

· Statement:  “The MU [management unit] was based on one [owl] response to one survey.  No nest was ever located.  Two years of subsequent survey…were negative (page 43 2nd paragraph).”

· Source:  Personal communication to M. Orr, district biologist, from D. Stahlecker surveys results for Public Service Co. of NM for the Ojo Line Extension.

· Statement:  “The canyon has been occupied by great horned owls (GHO) at least 1 year since…Juvenile GHO were seen and reported in a burned snag close to the reservoir.”  

· Source:  Personal communication to M. Orr, district biologist from Greg Kuyumjian, BAER Plan coordinator and hydrologist, 2002.

· Statement:  “Jemez Mountain salamander (JMS) is present above ground only during the late summer monsoon rains when rainfall is sufficient (page 45, 2nd full paragraph).” 

· Source:  NMDGF 2000 Cooperative Management Plan for the Jemez Mountain Salamander.

Comment 2:  The following underlined statement is contradictory:  “Currently the habitat is not considered suitable for MSO and will not be for decades, therefore, this project may affect, is not likely to adversely affect the Mexican spotted owl.”


Response:  This statement is the determination of finding in the biological assessment for the Mexican spotted owl for the San Ildefonso Land Transfer Project.  The U.S. Fish and Wildlife Service concurred with this finding.  


The habitat is not considered suitable due to being burned from the Cerro Grande Fire and is in the slow process of recovery.  The protected activity center (PAC) still exists.  A portion of the land within the lower end of the PAC will be transferred to Los Alamos County and will no longer be under the control of the U.S. Forest Service.  Therefore, the Fish and Wildlife Service considers actions that may have an effect such as Los Alamos County’s restoring the recreational activities to pre-Cerro Grande Fire.  Thus, the action may effect the Mexican spotted owl because it is entirely possible that an owl could use the canyon for foraging activity in the future.  Any effect such as loud music, the presence of people, motor vehicles, etc., which cause an owl to change its behavior is considered an effect. But because of the low likelihood of owl presence, this is not likely to adversely affect the MSO.

Richard Holms


The comments on the DEIS repeated previous concerns with the lack of meaningful alternatives, and the lack of response to several of the points made during the scoping phase.

Comment 1:  There was a lack of meaningful alternatives.  Consider an alternative that changes the shape of the parcels to be transferred as the Townsite parcels in order to reduce the impact to the community. Not all of the land in these parcels is needed to meet the intent of the act.


Response:  The DEIS/FEIS (p. 11) describes which other alternatives were considered but not studied in detail.  Section 3 of the act incorporates the Los Alamos Settlement, which includes the parcels as outlined.  According to the act, the parties are authorized to make minor changes, but large changes in mapped areas would not be authorized under the act.  As noted in the DEIS/FEIS, the agreements ratified by the act make no provision for additional restrictions or reservations other than those already in the agreements or the act.

Comment 2:  The DEIS fails to respond to previous comments.  Two points were not addressed in the DEIS.  The main concerns left unanswered were the precedent this project would set by allowing development on Forest Service lands by transferring lands under a special use permit, and the second point left unanswered was the accumulation of impacts to the Townsite lands and surrounding lands due to Federal actions. The assessment of precedent and of accumulation of impacts are required by NEPA and these points require a response in the EIS. Both precedent and accumulation should be carefully considered when defining alternatives.


Response:  First and most important, the Congress enacted a law authorizing this land transfer, as well as most of the conditions of the transfer.  Congress has the authority to do so when it chooses and so the concept of precedent is irrelevant in that context. Second, the determination of precedent as used in the environmental analysis context is generally used as a factor in assessing the context and intensity of a Federal action, which in turn informs a decision maker regarding the significance of effects caused by a proposal.  If a decision maker determines effects are significant—including the question of whether a project sets a precedent—then an environmental impact statement must be prepared.  An EIS has been prepared, rendering this factor irrelevant to the decision.  In addition, no precedent has been set for future similar actions, which are reviewed on their own merits, appropriate to the laws authorizing such an action.

Regarding cumulative affects, the DEIS/FEIS discloses those anticipated cumulative impacts resulting in the transfer of the lands (DEIS/FEIS pp. 22, 26, 30, 36, 39).  No effects are anticipated to wildlife, scenery, air quality, noise, social economic or public health/safety.  Therefore, cumulative impacts cannot result.  As noted, the continued management for the Townsite lands would remain the same as currently occur, so that no cumulative effects of this change in ownership could occur.  Development of recreation at the reservoir is the most likely change and the impacts have been described (DEIS/FEIS pp. 26-30).

The Navajo Nation, Mr. Tony Joe


Comment:  The Historic Preservation  Department of the Navajo Nation has concluded the proposed undertaking will not impact any Navajo traditional cultural properties or historical properties. The Nation requests that if there are any inadvertent discoveries made during the undertaking, the Agency shall cease all operations within the project area and notify the Navajo Historic Preservation office.


Response:  The agreement pursued with the SHPO has a clause for tribal notification if such discoveries are found. 

FEIS Appendix B:  Comment Letters
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FEIS Appendix C:  Programmatic Agreement


[image: image16.jpg]

[image: image17.jpg]

[image: image18.jpg]

[image: image19.jpg]

[image: image20.jpg]

[image: image21.jpg]

[image: image22.jpg]

[image: image23.jpg]

[image: image24.jpg]

[image: image25.jpg]

[image: image26.jpg]

[image: image27.jpg]

[image: image28.jpg]

[image: image29.jpg]

[image: image30.jpg]











































� 	Area estimates (acres) of the parcels used for this analysis start with approximate boundaries established in the settlement agreements. Then the boundaries were drawn in a Geographic Information System (GIS). Final area determinations will be made before final transfers can occur.


� 	According to FSH 7709.58.10.12.3, road maintenance level 2 is “[a]ssigned to roads open for use by high-clearance vehicles. Passenger car traffic is not a consideration. Traffic is normally minor, usually consisting of one or a combination of administrative, permitted, dispersed recreation or other specialized uses.”
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