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CLERK U''_DISTRICTCOURT
3 DISTRICT OF ARIZONA

BY .Z DEPUTY

4

6 _4 THE UNITED STATES DISTR/CT COURT

2 .FORTB3EDISTPdCT OF ARIZONA

8

9 FOREST CONSER%rATION ' ' No.CV-03-0054-H-[X-F/M
COUNCIL,

10 ORDER
Plaintiff,

11 vs.

12, UNITED STATES FOREST
SERVICE,

13
Defe_dan%

14 and

15 NAVA]O COUNTY,
APACHE COUNTY,

16 CITY OF WII_SI.OW,
SHOW'LOW FIRE DISTRICT,

17 and'AM/_�dCAN FOREST
RESOURCE COUNCIL,

18
Defendants-lntcrwnors.

19

20

21

22 This is an action brought by the Fozest Conservation Council against the United States

23 Forest S¢rvice sce/dng to enjoin the Forcst Scrvic= From implementing three separate

• , ID.24 decisions rnade in cormection with the treatment of dead flees anmu= out of _¢i

25 Rodeo/Chediski Ere. We allowedNav_jo County, Apache Couaty, the City of Winslow, the

26 Showlow Fire District, and tile Ameri canFor_t Resource Council tointervene as defeadanB.

27 The ease i_ here on the parties' cross-motions for summary jud=mnent(doe. 4) and (doe. 9)..
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1 Wchavereadthepazties'vol_m_ndus]Jriefmgalongwiththebriefsofthemanyamicicuriae.

2 We have heazd oral azgument. We b.ave reviewed the adm_uistrative record:

3' The Cotxncil has moved to supplement be admJmJstrativc recoi'd. The.Forest Service

4 objects _tly to Exhibits ](I)),4, 5, 6, 7, 14, and 15. The court has concluded that the cross.

5 motions ban be decided as.._ rna_ter of law without reference to any of the.exhibits that are¢ • , • ,.

6 i.UoontroVersy. A cordingly, 13" IS ORDERED GRANTING the Cotmoil's motion to

7 1[supplememt' the adtmnistrstivc rec6r_t us to lmobj ecied exhibits, but DENY'fNC_rfile motion
I

8 as to each o£ the exhibits to.which objection was made'.

9 I.

10 The Rodeo-Chcdisld fire of 2002 revolved more tha.u 460,000 acres o fwhicla 177,000

11 wore within the Tonto mad Apaehe-Sitgreaves National Forests. After consideration, tile

12 Forest Service issued three decisions to harvest dead trees on National Forest land. For each

l 3 deeisio_ thePorest Service decided that compliance with the National Environmental Policy

14 Act, 42 U.S.C. §§ 4321et seq., was not necessary becau._e of the e_dstence ef cstegoricaI

!5 exclusions within the Forest Service's Handbook. We very briefly describe each oftke three

I6 decisions arid later the estegoricaI exclusions upon which the Forest Service based its

17 de_isio_s.

18 The iirst Decisiozz Memo, Administrative Record 57, addresses the "Treamac-0t of

19 Dcad Trees with_ el"Adjacent to Administrative Sites, lZoads, Tlails, Developed l_.cereation

20 Sites, and Concentrated Use Areas." Among other modes of tread-neat, the decision would

21 a_low the salvage logging of dead trees on 14,951 acres. Dead trees would be removed

22 within 500 feet of the boundaries of adml,i_lxati_'e site_, developed recreation sites, and

23 identi._ed concentrated use areas, within 200 feet of the center line of highly traveled roads

24 open to metor vehicle traf_c, madwithm 100feetofthecenterlinealongheavilyusedforest

25 system mails.

26 The second Decision Memo, Administrative P,ecord 58, addresses the "Treatment of

27 DeadTreesAlongFealcesmadUtilityLines." Dead trees would be removed within l h0 £eet

28.
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•1 of fenc_cs serving as private property boundaries and within 150 feet of utility lines. This

2 would involve 3,008 acres.

3 The third Decision Memo, Administrative Record 59, a_tro_ses the "Treatment of

Dead Trees in the.Wildland/Urban Luterf.acc." It would remove dead trees within oae-ha]f

5 mildofprivatelandboundaries(filelust..I50feetisalsopermi{-tedundarthesecbndDecision.

6 Memo discussedabove).Thiswould involve_19,364acres.

7 If.

" 8 Generally speaking, _e National En_ronmental Pollcy A_ re/_[ukes federal age_'cie_
• •" . "" .

9 toprcpa_ an cnvlro_mentalimpactstatementformajoractionssigbifi_anflyaffectingthe

10 qualityofthehuman envlro_n_e_t.An agencymustprepareaR euvircmmentalassessment

I1 todeterminewhetheranenvironmentalimpactstatementisrequired.An agencymay avoid

12 alloftlffsifltsactionfitswithina categoricalexclusionwhich isdefinedasanactiontha%

13 has no significant effecton thehtn_,_,cavixonment

14 In each of the thzeedecisionsatissuehere,the Forc_-t Servicepsrfozmedno

15 environmentalassessment.Indeed,co'unselfortheForestServiceatoral_gumentconceded

16 th._ttheagency simplybelievedthatitsproposedactionfitwithinexistingcategorical

17 exclusionsand moved onfrom there.

I8 In reviewingtheForest Service'sdecisions, the courfsstandard of reviewisquite

19 narrow. We do netjudgewhethertheForestServiceproposalsaregood orbad,wiseor

20 imprudent.Thc wisdom ofany particulardecisionisvestedby operationo,t"law inthe

21 agency,notthiseoturt.Our roleislimitedtoa determ_,_ationofwhethertheagencyactedin

22 a way that was arbitrary, capricious, an abus= of.discretion, or otherwise not in accordance

23 with the law. 5U.S.C.§ 706(2)(A). Welookattherecordtakcnasawhole, And, ofcritical

24 importance here, an agency's;nt_pi_tation of its own categorical e;c¢lusioncontrols unless

25 itispPain_yerr_n_us_ri_c_isten_v`dthth_t_rmsus_dinthec_tcg_rica_=x_usi_n_A_aska

26 Ctr.fortheEnv'lv. UnitedStares Fore._tSeru., 189 F.3d 851, g57 (gthCir..1999). Inshort,

27 ' our,_,ndardof review isquite deferential.

28
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1 We alsokec]_inmindthattheissuebefor_thecourtisnotwhetherthedeadtrees

2 shouldbccut,butonlywhe_crtheForestServiceviolatedfederallaw'inchoosingnot1o

3 performanenvil:onmcntaI,asses_dntbeforedecidingtocutthem.Thatinturndepends

.4 uponwhethertheag_ucy's_uE_tafionofitscategoricalexclusions"@asplainlyerrAueous

5 or inconsisten t with the t_"_...11sodin the categorical,exclusions. It is to th_sc issues that we
6 now turn.

11

9 "57,whichwe ref_toheroastheroadsandtrailsclecis,on0theForestS'ervleareliedupon

10 categoricalexclus!ons3I.](b)(3):(4),and(5).Categoricalexclusion3I.l(b)(3)addresses

11 the"Repairandmaint_anceofadmin_trativesRcs,"withexamplessuchasmowinglawns,

12 rcplaelngroofs,paintingbuildings,orapplyingpesticides.Categozicalaxclusion31.1(b)(4)

13 addresses _e "Repair and main_--.os of z_oads,trails and landline bonnd_r_es" with

14 examplas such as restuSacing toads, grading a road; pruning vegetation and posfinElandline

15 boundaries. Categorical exclusion _l.l(b)(5) addresses the 'rRepair _ud m-;ntsnance of

16 recreation site_ and facilities" with examples such as applying herbicides to control poison

17 ivy in camp grounds, applying insecticides at recreation sites, repaying a parking log and

18 applylug pesticides for rodent or vcgctation con_ol,

19 The application of these tb.re_ ca_egorioal exolusion_ to the roads and trails decislo_t
i

20 : is not immediately obvious, Removing dead trees within 500 feet of the boundaries of

21 admin;stmtive sites can generally be said to relate to administra_ve sites. But the examples

22 gi_,en (e.g., mowing Iawns, replacing roofs) am far more mod_ than removing d_ad u'ees

23 wi_h_na 500 foot swath. Similarly, r_ovi_g dcadtrees within 200 feet of roads and 100feet

24 of_-ails relates genc_y to the repair and mainten_mce of roads and trails. Again thougl_

25 the examples _ven _re far more modes_ than the action proposed here (grading a road,

26 pruning vegetation). And, removing dead t_.es within 500 feet of recreation sites g_eral[y

27 relates to the repair and maintenance o_ recreation sites and faci)itics. But again_ the

28
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] examplesgivenarefarmore narrow(applying_secticidcsand repayinga parkinglot).If

2 we w.er=decidi1_gthisissuedenero,we mightllavccortcludedbat theactionproposedby

3 the roads mad trailsdecision,whilewithinthe generaldescriptionof the eategQrical

"_4 exclushons,isfarmore expan_vei'_s,the examples_bdvmxandttmsthe exclusionswould not

5 apply.But we aJ:enot_vicwing thisde hove. We must giveTheagen.cy'sintcrpre_tion

6 controllingweigJat,mlessitisplainl_rcrronb.ousorinconsistentwiththetermsuse_]inthe

t_ ' # I' | • ' ,7 ca goncalexctuston.Wccarmotsayrhattheagcncy'sinterpretation.hcrcisi_consistentwith

8 thetermsUsedinthecategoricalexclusion.Thereisroughcomparability.Forexample,the

9 majorcnvironmcntalimpactoccurredwhen theroadsWentin.We thuscannotsaythatthe

10 1agency's interpretation isplainly erroneous.

11 We turn nex-t tothe second de_i_J_n, A.drninistrative Record 58, which we call b.c_e

12 the fence and utility line decision. 1-Iere, _e Forest S_rvic_ relied upon categorical

13 exclusions 31.1(b)(4) (whi.ch we discussed _bove in _onaection with the roads and trails

14 decision), and 31.2(2) "Additional construction or reconstruclJon of exi_ing telephone or

•15 utillty li.nes in a designated corridor." Exatap|es include replacing an underground cable

16 trtm.kandreconstructingapowerlme. Theremovalofdeadtreeswithlnl50£eetoffences

17 is generally within the scope of the repair and maintenance of re,dee Ixails and landline

18 boundaries. And, removi.ng dead trees within 150 feet of utility lines is genexally within the

19 scope of the reconstruction of utility lin_ in a desigrmted corridor. While the proposed

20 aotions are gett_ally wlthi_a the scope of the deseripti.ou, tlae examplea cited are far more

21 narrow.. Again, the scope of review controls the outeoz0_. We cannot say _ut the agency's

22 interpretationisincon_'istentwiththetermsusedinthecategoricalexclusionandthuscannot

23 saythatitsinterpretationispl_|i_lyett_oneous.Thisisespeciallytruewhere,ashere,the

24 majorenvironznent_limpactwas considm-edwhen theutilitylineswentin.

25 W'eturnfi_11ytothethlrddecision,AdministrativeRecord 59,the"Treatmento£

26 ideadtreesinthewildlandhxrbanir_terfacc."The ForestServiceproposestoremovedead

27 treeswithinone-halfmileof privatel_ndboundariesand relieson categoricalexclusion

28
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1 31.2(6) "Timber stand _rid/or wildlife h_hitat improvement activities which do not include

2 the use of herbicides or do not require more dean one mile of low standard road
• ' . i ' I [

3 construction." Examplcsgtvenare011_nmgorbrtmhcontroltomatrrovegrowthortoredaee. . ]

4 fx_-ehazard, the opening of an.exis_g road to a dense timber stand, and prestm-bed btu-n_ng.

5 The removal of dead Ir .'cs with_r_ one-half mile.of a!l private laud bou_dari_esd6eshot fit

6 withi_th_genera_d_rpfa_n_f_mberst_hdaad/_rwi_d_j-fehabitatimpr_;_m_nta_ftvities.

7 Nor do any of the exam plea suppbrt such a vast program.

8 The salvaging oi 'dead timber is covered by categorical exclusion 31.2(4)Co), which

9 specifically addresses ti tuber harvest mad salvaging wood from'dead or dying trees. But the

10 Forest Service does not rely o_thiS categorical exelusionbecause its motivafionis to _eate

I 1 a firebreak and because the exclusioz was invalidated ha Heartwood v. O'nitedState_ Forest

12 Serv.,73F. Supp. 2dP, 2(S.D. Tll. 1999). Even iflt did apply, the board feet that it would

13 allo_v is iufmitely less _in that proposed here. Indeed, the Forest service has lrroposed a

14 new salvage timber sa categorical exclusion that would be capped at 250 aczes. The

• t15 wildland/urba_ interfa e decision here involves 19,364 acres.

I6 It is thus obviolis that categorical exclusion 31.2(6") does not support the Forest

17 Service's decision her No _otmt ofstretehilag can make it t_t. UMess tlle deferential.

18 sta_tdard_fr_vi_w1s_r_`te_y_as_ar_¢_n_tr_i?_dt_say_attheF_restS_rvic_.s_
19 interprelztioa ofcategoiScal exclusion 31.2(6) is bacozmastsnt with its terms and is tlaerefore

20 pl,_nly erroneous. [

21 / IV,
22

By emptoyizg tb_| broadest deferential s"tandard, we have upheld the Forest $erviee's

dec'_on"' to treat dead lr_es wit.his or adjacent-- to administrative sites, roads, traJ__,'"developed
23

/

24 recreation sites, and eo _ceat-rated use az'eas,and its decision with respect to the trea'cment of
25 dead tr_s a1_ng £ert_es_d uti_ity _i_es_But n_ eve_ the br_adest deferentia_ standard c_u_d.

/

26 save the Forest Service'_decisionwith respect to the treatment of dead trees ia the wildland

27 /urban interface. There remains "the question of remedy.

28
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1 The Forest Sen :coargue* that even if we were to find that it violated The National

2 Environmemtal Policy_ keg we need not enjoin it with reapect_o its wi]dland]ur_an interface

3 decision In Amoco P_oda Co. v Village of Gambell. 480 U.S. 531 (1957), the Couz_

4 acknowledged that the/granting of h_notive-- relief is not automatic A balancing of

5 re_p.eefive h..'.a_ is S'tll]'"'/r_quired.See also Heine La'kes2_rot_"Soe'.yv. Sehlapfer, 518 F.2d
6 1089 (gth Cir. 1975)i. The court notes that the half mile wildland/urbma interface decision

7 involves 19,364 ?eros fthe 177,000 acres destroyed by fire on Forest Service Jand.. The
8 parties haxJe advised rite court that the Forest Service has already indicated an i'ntent to

9 provida an envirouraen ial impact statement on the remaining 150,000 acres.

10 The argument favor of granting irJjunetive relief is that. no environmental

I1 assessment having he done, it is difficult for the agency or this court to say that the

12 implementa_on oft.he _ [A!_d/urban intea'face decision would not have asJ_ni_qoanteffect

13 on the quality of the hu _an environmeaat Moreover, the Forest Service could collapse an

14 environmental assessu_ _ntof the wildland/urban imerfaee acreage with the environmental

' O"15 analysis bern,, undertak ra for the re_naining 150,000 acres.

16 The argument a[ :ainst grantizg injunctive relief is that the Forest Service is of the

17 opinion that the one-ha f mile buffer between the Forest Service and private land would

18 pxovlde a defense zone _gainst future wild fires. We ,_ke judicial notice of the fact tlmt a

19 drought plagues Arlzn_ and that forests (other than the ones at issue here) are bunting as

20 we write. The Rodeo/C_aed_ld fire burned in a mosai_ patters mtd it is l_kely that fuel for

21 another wild fare ex/sfs dven now. The Forest Service 'alsoargues tlaat it does not have the

22 re_otuces to do all the e tling itself d must re!y on c_--m dal loggirtg to implemerrt its

23 decision. It argues thai the trees wall beeomo worthless if not logged soon. For this

24 proposition _he Forest S_rviec relies upon Alpine Lakes Prot. Soc'y v. _'chlatrfer,5i 8 F.2d

25 1089 (9th Cir. 1975) and Friends of the Clearwater v..Mc.411ister,214 F. Supp. 2d 1083 (D.

26 Mt 2002).

27
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1 The fire occur_ _ about one year ago and there is a suggestion in the record that at

2 about18months,dead _recsbegintolosetheirvalue.UndertheseciTeumgtances,wc th{ak

3 thattheb_l_mcetipsin_vorofdenyingir_junctiverelief.The ForestServicemay proceed,

4 butifitchoosestodo Jo,itmnst complywiththcNafio_,ll_nvironmealtalPolicyActby

5 sirnultanoouslyprq_aril ,g an environmental assessment,a:ad, ifnecessary,aiae_tviro_rnantal

impa_tstatement,onth___wiidland/urbaninterfacedecision._deed, itmay w_11bethatthe

7 cnv/ronmcntalimpactahalysispresentlybeingdone withrespecttotheremaining150,000

8 acre._ will provide mosl of the. answe_ to _e questions zaised by this proposal

9 V.

10 Accordingly, IT IS ORDERED as follows.

11 1. We GRA qT the Fore.st Service's motion for summary judgment (dec. 9) with

12 respect to its decision on the "Treatment of dead trees within or adjacent to administrative

13 sii_s,roads,izails,developedrecreationsit_sand concen_,at_duse_rc_s,"anditsderision

'14 onthe"Treatmentofde:Ldtree_alongfencesanduti].itylines."Adm_rdstrat/vegecorditcrns

15 57andSg. WcDENY !heremalnderofit.

16 2. We GRAI qTthoForest Conservation Council's motion for summary judgment

17 (dec. 4) on the Forest Scrvicc's decisiou co the "Trcatrncut of dead trees in the
1

18 I wildland/urban imcrfac )." (Administrative Re,cord 59). We DENY thc remainder of it

19 _ 3. We do no enjoin the Fore.st Service from implementing its decision w/th
II

20 _ respect to the tre.almeat o 'dead trees in the wflcq_d/urban interface, but ffthe Forc_ Service

21 choos_stogo forward,il shallsimultaaleous]yprepareanenvironmentalassessment,and,if

22 n_ce,ssary, an _vizonme ltal impact stateman'_no lat_ than sixmonths a.ftcz the filing of this

23 order. Meanwhile, the £ oLe-stService gzay proceed forthwith.

24

25

26

27
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I 4. _i cI_--__vingbeenresolved,theclerkisdirectedtoenter_-a!judgment.

2 r#
DATED _hi_.__day ofJuly,2003.'

• .FXetzlcrick.T.Ma.rtone -,,
6
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