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This is my recommendation as Appeal Reviewing Officer on the action you should take as Appeal Deciding Officer regarding the pending appeal of the 2007 Revised Sitka Access and Travel Management Environmental Assessment Decision Notice (DN) and Finding of No Significant Impact (FONSI).  Appeal # 08-10-05-0003 A215 was filed by the State of Alaska (herein referred to as “the State” or “the appellant”) under appeal regulations found at 36 CFR 215.

The decision made by the Sitka District Ranger authorized methods and locations of road and trail access, road maintenance levels, seasons of use, and miles of road and trails to remain open to travel within the Sitka Ranger District. The Selected Alternative provides for passenger vehicle access, Off Highway Vehicle (OHV) use, and other forms of access such bicycle and pedestrian access for subsistence, recreation and administrative activities on the ranger district.  The project area encompasses the entire Sitka Ranger District, which encompasses approximately 1.8 million acres and 372 miles of road on the Tongass National Forest in Southeast Alaska.  The Sitka Ranger District encompasses Baranof Island, Kruzof Island, and the southern portion of Chichagof Island, and is bounded on the west by the Gulf of Alaska and on the east by Chatham Strait.

The appeal applies to the decision by the Sitka District Ranger to authorize the closure of some roads and areas to off-highway vehicles (OHV’s) and other motorized vehicles in places where subsistence activities may occur on the ranger district.  Access evaluated as part of this analysis also included roads crossing private lands for which the government holds an easement.  

Background

Access and travel management planning was initiated on the Sitka Ranger District in 1999.  Between 2002 and 2005, the Sitka Ranger District undertook four Roads Analysis Processes (RAPs): the South Chichagof Roads Analysis, the Baranof Island Roads Analysis, the Kruzof Islands Roads Analysis, and the Indian River Roads Analysis.  Their purpose was to develop information and make recommendations that were critical to the management of safe, affordable and efficiently managed road systems that were responsive to the needs and desires of the public.  The analyses incorporated natural resource issues identified during Road Condition Surveys conducted throughout the District, specifically targeting those places where culverts, stream crossings and erosion was creating resource degradation and/or public safety concerns.   

In order to comply with the 2005 Final Rule for Travel Management: Designated Routes and Area for Motor Vehicle Use, the Sitka Ranger District began an Access and Travel Management environmental analysis (ATM) in 2005, incorporating information learned in developing the four previously mentioned RAPs.  The ATM identified subsistence and other uses as public concerns regarding National Forest System lands, acknowledging that these activities were affected when taking into account the underlying access management concerns of budgets, public health and safety, and natural resource protection.  

Extensive public scoping included notice of the proposed project in the quarterly Schedule of Proposed Actions, and the production and mailing of a scoping brochure for the project which was sent to 471 interested parties.  A total of 125 responses were received, all but one of which came from within Alaska.  In addition, the District held meetings, published multiple public notices, and created a website dedicated to the environmental assessment, from which 16 responses were collected.  Other agency and tribal contacts were made as well.  

Throughout the roads analyses and environmental assessment compilation, consideration was given for access to subsistence resources.  In 2006, the document entitled the “Sitka Access and Travel Management Environmental Assessment” incorporated the findings and recommendations from prior roads analyses.  The document was mailed to 167 contacts from the public and private sectors.  Legal notice of the decision was published in the Daily Sitka Sentinel on January 3, 2006.  A total of 44 responses were received as a result.  

Based on budgetary considerations and to incorporate additional information from subsistence hearings held in affected communities, the District revised the document by developing a new alternative (Alternative 4).  An announcement was published in the Daily Sitka Sentinel on March 28 and March 30, 2007.  Public Service Announcements and public meetings were also used to disseminate information about the project, and approximately 60 people attended meetings in Tenakee Springs and in Sitka.

The Revised Sitka Access and Travel Management EA was sent to 46 interested parties who had commented on the original environmental analysis document, and announcements of revised environmental assessments availability and location on the web were sent to 132 others who had provided comments or shown interest in the project.   Twenty-eight responses were received as a result.

Subsistence hearings were held in Tenakee Springs, Angoon and Sitka on September 5 and 6, 2007.  There were no attendees in Angoon, but Tenakee and Sitka had 29 attendees combined, 6 of whom provided testimony.  The Forest Service has a summary of comments and responses attached to and made a part of the Record of Decision and Finding of No Significant Impact for this project.

My review of this appeal is pursuant to 36 CFR 215.19.  In forwarding my recommendation, I have considered carefully the appeal and the project planning record in light of the objections raised by the appellant and their request for relief. The Sitka Ranger District prepared documentation supporting the Deciding Officer’s decision, keyed to specific points raised by the appellant.  I have reviewed this information and additionally, my recommendation hereby incorporates by reference the entire administrative record for the project.  

The appellant lists several interrelated issues in their appeal of the Sitka Access and Travel Management analysis.  I have considered all the issues contained in the appeal and believe they are adequately addressed in the following discussion:

Issue 1
The Sitka ATM project fails to meet the intent of Section 811 of ANILCA with respect to restrictions and closures of access by OHVs used by rural residents for subsistence purposes.

Discussion

The primary concern identified by the appellant is that in implementing the Final Travel Management Rule of 2005 (sometimes referred to as the “OHV Rule”), the USDA Forest Service should be required to promulgate additional regulations for managing subsistence access on National Forest System lands.  The State contends that without this additional rule making, the Forest Service has not given adequate and legal consideration to the access provisions of ANILCA found in Section 811.  The State further asserts that in project planning, the Forest Service’s consideration of subsistence uses, in accordance with procedures stated in Section 810, are not adequate to assure reasonable access to subsistence resources as stipulated in Section 811.

In the course of conducting the aforementioned environmental analyses, both Section 810 of ANILCA regarding Subsistence, and Section 811 regarding Access, were explicitly and implicitly considered and documented.  The analysis notes that much of the District is not roaded and that motorized access to subsistence resources in many cases involves motorboats.  Motorboat access to subsistence resources is not restricted by implementing the Deciding Officer’s decision.  The Deciding Officer’s decision further affirms that modes of access other than motorized access will continue to be allowed on all portions of the District and that motorized access will be restricted on some existing roads and areas where resource concerns or human health and safety issues prevail, as a result of reduced budgets and the agencies limited ability to adequately maintain safe access that protects natural resources.

While the revised analysis and decision speak directly to funding as a primary rationale for closing these roads, it is accurately implied in the analysis that insufficient funding to maintain roads will ultimately result in reduced public safety and an erosion of the productive natural resources to which these roads provide access.  The original 2006 Environmental Assessment also notes that the most limiting factor for roaded travel on the District is the lack of adequate stream crossings.

Alaska State Statute 41.14.870, known as the “Anadromous Fish Act”, prohibits stream crossings without a permit, for the purpose of protecting anadromous fish resources and their habitats.  The State website addressing Fish Habitat Permits notes that “Alaska's fish habitat protection statutes date back to statehood and reflect Alaskan's belief that fish species and habitats are an asset that should be protected. . . from unnecessary or inadvertent disturbance or destruction from human activities.”  

I have reviewed the documentation of the District's Roads Analyses and subsequent Revised Environmental Assessment as well as the public notices, responses to public comment, and transcripts of subsistence hearings.  From these, I have determined that the Deciding Officer has complied with the intent of Section 811, to “…ensure that rural residents engaged in subsistence uses shall have reasonable access to subsistence resources on the public lands” while balancing the competing legal requirements of public safety and the protection of natural resources upon which subsistence use is based.  

After weighing the body of resource and use information presented to her, the Deciding Officer went to additional lengths to assure adequate and reasonable access for subsistence and other uses.  To this end, she determined that all District roads will be available for foot travel, regardless of maintenance levels, and she went even further in designating "yellow roads", which could be re-opened to motorized access if budgets allowed for necessary restoration and repair that would allow for safe and ecologically stable access.  She noted that the District would work toward leveraging of Forest Service funding by taking advantage of partnerships, to maintain more road access than would be possible with Forest Service funding.  It would have been helpful to the public to have included the 2006 EA Appendix A road maintenance prioritization in the body of the 2007 EA, but the revised document does provide a reference to this appendix. 

The analysis determined that there are many road maintenance issues resulting in resource concerns.   Finally, the Deciding Officer agreed to revisit some closures in the upcoming year, to see if additional access might be provided, in response to public comment.  The Deciding Officer made a reasoned effort to choose an alternative that would accommodate resource and safety concerns as an outfall of budget shortages, while meeting the needs of the public.

Issue  2

The State requests delayed implementation of the Sitka ATM project until an implementation strategy is established that is consistent with ANILCA access rights as valid existing rights.

Discussion
The appellant contends that in order to enforce the management direction depicted on the Motor Vehicle Use Maps that will be produced as part of the Sitka ATM, additional rule making is both necessary and not outside the scope of the assessment. The appellant states that an "implementation strategy" for access management that is consistent with ANILCA access rights must be developed.  

The Deciding Officer's conclusion regarding the State's objections on the above-mentioned points is that they were outside the scope of this project.  This determination was correctly based on the context of 36 CFR 212 and the analysis completed in the Environmental Assessment.  The Regional Forester has provided a letter to the Deputy Commissioner of the Department of Natural Resources, outlining the Forest Service's position that additional rule making is not needed or required to manage access on National Forests.  Rule making is outside a district ranger's authority, and therefore outside the scope of this assessment.   

Regardless of the agency’s position, the project record provides information that shows the District’s inclusion of consideration for subsistence access as part of the analysis, including conducting subsistence hearings in affected communities.  Conducting these hearings was part of the decision to revise the 2006 EA.  Despite the State’s contention that subsistence rights were not considered adequately, discussion of subsistence uses and access are included in the project record, beginning with the Roads Analysis Processes that formed the basis for the two Environmental Assessments.  Based on the fact-finding described in the project record, I must conclude that the Deciding Officer’s decision was based on a thorough and reasoned consideration of the information available to her, and that her decision meets the spirit and intent of all applicable sections of ANILCA.  

Issue 3

The appellant requests that a map be produced that shows restrictions for recreation purposes only.

Discussion
Producing a Motor Vehicle Use Map that does not address subsistence users would not be in compliance with the requirements of the Final Travel Management Rule and the provisions of ANILCA, and therefore is also outside the scope of the analysis.

Issue 4

Although the OHV Rule refers to access rights for subsistence access as a “valid existing rights”, it did not clarify the relationship between ANILCA and the OHV Rule.  The result of this is that the Sitka ATM is not in compliance with ANILCA for purposes of implementing restrictions or closures of access for subsistence uses.

Discussion
The discussion of “valid existing rights” in the Final Travel Management Rule specifically referred to lands for which there is a legally binding conveyance such as a deed, contract or other document.  The legal conveyance would vest the holder in existing rights-of-way over land owned by other than the Federal Government, or existing rights-of-way on lands subsequently acquired by the U.S. Government.   

With respect to reasonable access for subsistence uses, my review of the project record for the Sitka ATM demonstrates the Deciding Officer used multiple and adequate methods for obtaining information about land uses including subsistence uses in accordance with both ANILCA and the OHV Rule.  The alternative she selected was designed to restrict access to the minimum extent necessary for the protection of resources and for protection of public health and safety.

Issue 5

The appellant disagrees that ANILCA consistency issues are outside the scope of the project.  The District Ranger could have initiated reasonable regulations focused on making the District’s specific decisions consistent with ANILCA.

Discussion
The access travel management regulatory process established through the Department of Agriculture is separate from that of the Department of the Interior. I disagree with the appellant’s contention that any ATM projects with access closures must be accompanied by separate regulations for Section 811. The OHV Rule addresses ANILCA and specifically Section 811 of ANILCA in both the “General Comments” preceding the rule, as well as in the provisions of the final rule itself.  

The Forest Supervisor has the authority to close roads using a signed road closure order, and to display signage specifying the legal authority and reasons for the closure.  

The selected alternative allocates available funds to the highest priority roads. Appendix A of the 2006 Environmental Assessment lists the priority for repairing roads that must be closed due to safety issues, and roads for which legal access cannot yet be provided. 

As required by ANILCA and other federal law, informational meetings and subsistence hearings were held to obtain more information regarding effects of the proposed actions on subsistence and other uses of the Sitka Ranger District.  These meetings and subsistence hearings occurred in the potentially affected communities of Sitka, Angoon and Tenakee Springs.  The meetings were held to provide information on the proposed project, and for receiving testimony from individuals, agencies and organizations about how the proposed activities may potentially affect users of subsistence resources from those communities.  It is noted that in Tenakee Springs, three individuals testified in favor of closing some roads.   

The Deciding Officer also considered those locations where subsistence use was highest in making her decision. Page 3-12 of the Revised Environmental Assessment states, "Because all of the main OHV access routes for the most popular road systems such as Kruzof Island, False Island and Corner Bay remain accessible under Alternative 4, the ability of most people to access subsistence resources will not be significantly restricted."  In reviewing this and other information used by the Deciding Officer, I conclude that the process followed and the decision selected is consistent with the reasonable access provisions of section 811 of ANILCA.

Issue 6
The agency does not fully grasp the scope and intent of ANILCA. ANILCA unequivocally applies to the U.S. Forest Service.  Compliance with Section 811 is not discretionary or readily dismissed with a general statement that reasonable access is provided.

Discussion
The comment that “ANILCA is not a Forest Service law” is taken out of context and does not reflect the tone or intent of the conversation in which it was made.  The appellant uses this comment as an example of their contention that the Forest Service does not fully grasp the scope and intent of ANILCA.  The full text of the comment, which the appellant includes in the attachment to their letter of appeal states, “Although ANILCA is not a Forest Service law, it is Federal Public Law 96-487 and we try to meet the intent of this law to the extent of our ability.”  A review of the administrative record shows that the District made significant efforts to consider subsistence opportunities in a variety of locations, used multiple methods to gather input from subsistence users, and made reasoned decisions for restricting types of access based on budgetary, safety and resource concerns.  The district has gone even further in identifying potential opportunities for roads to be opened for motorized access in the future, given the budget to conduct necessary repair and restoration.  In addition, there is no location where access is denied, for which the Forest Service has rights-of-way. The appellant does not appear to object to the actions authorized by the Deciding Officer’s decision, but rather, the process by which those decisions were made.  I disagree with the assertion that the Forest Service used a flawed process which is not consistent with ANILCA, and which resulted in a decision that is not valid.

Also see the discussion for Issue 6, addressing the provisions of ANILCA and the OHV Rule.

Issue 7

The appellant asserts that the process did little to distinguish between subsistence and recreational use, and that the public was not adequately informed of the purpose of public involvement and the subsistence hearings.  This lack of distinction, according to the appellant, would create an enforcement problem.

Discussion
The district used multiple venues for disseminating information over the course of 4 roads analysis processes and two environmental assessments, covering a span of 8 years.  A review of the administrative record demonstrates to me that the district complied with all applicable regulations and laws, and made a significant effort to obtain knowledge about subsistence activities in order to make a reasoned management decision.  It was noted in the analysis that most motorized access to subsistence resources was not by roads, but rather by motorboat.  This type of access is not being restricted in implementing the Deciding Officer’s decision.  

Since this analysis covers types of access rather than the regulation of subsistence uses, and no areas are restricted solely to one type of user, the enforcement concern is outside the scope of this decision.  Please also see responses to Issues 5 and 6 regarding the gathering of information related to subsistence uses.

Issue 8

The conflict between the national OHV rule and ANILCA is expressed primarily in the treatment of off-highway vehicles for subsistence purposes.  OHV’s are commonly understood to be included among “other means of surface transportation” where they have been traditionally employed for subsistence purposes.

Discussion
While I agree that Off Highway Vehicles (OHV’s) may be included in “other means of surface transportation” as required by section 811 of ANILCA, the Final Travel Management Rule discusses the need for managing access on Federal lands in part due to the changing nature of the types of OHV’s and their capabilities, and their impacts to resources.  In the Regional Forester’s letter to the State, he discusses the laws and regulations which govern the administration of motor vehicles on National Forest System lands.

Activities on National Forest System lands may be managed through Forest Service policy, law and regulation, to be applied by line officers when making decisions regarding access to and use of National Forest resources.  The Forest Service is required by law to consider ANILCA’s access provisions, and to regulate use of motorized access on public lands in accordance with other Federal regulations.  One of the primary reasons for the decision to restrict access is associated with direct and indirect resource damage to subsistence resources and associated habitats. Even so, the Deciding Officer has stated that she plans to work with local groups and communities to explore ways to provide additional access for recreation and subsistence.

It is noted that the Environmental Assessment recognizes the State’s restriction on  anadromous stream crossings without a permit, and many of the proposed road closures address situations where there is both a resource concern and limited funding to remedy the situation.  The appellant itself acknowledges the competing concerns for access to subsistence and for resource protection in information it provides to the public.  

The Federal Travel Management Rule acknowledges the need to comply with the access provisions of ANILCA Section 811, subject to reasonable regulation for, but not limited to, resource protection.  In demonstrating the process by which the Deciding Officer came to her decision, the Decision Notice and Finding of No Significant Impact for the Sitka ATM and the assessment itself go into detail about the process used for gathering public input for the RAPs and the ATM, as well as the considerations taken in making the decision to limit access for resource protection and other concerns.

Issue 9

The appellant contends that “…the national ‘closed until open’ approach is in direct conflict with ANILCA’s ‘open until closed’ access directives and prescribed access methodology.  For access closures to be effective for ANILCA-protected subsistence activities, ‘reasonable regulation’ is required.  This process is also problematic for the non-roaded portions of the Sitka Ranger District.”
Discussion
The appellant does not agree with the “closed until open” approach. The "closed until opened" policy is integral to the Final Travel Management Rule, and is therefore outside the scope of this analysis.  The Forest Service analyzed and balanced concerns for all the factors leading up to the decision, considering reasonable regulation of access for subsistence purposes per Section 811 of ANILCA.  

The appellant’s comment regarding consideration of motorized use on unroaded portions of the District is correct.  To address this issue, they were directed to pages 23 through 25 of the 2007 Revised Sitka Access and Travel Management Environmental Assessment for the District's recommendation.  These pages contain maps of areas identified as being available for OHV use that are outside of the Sitka District's road system.

Issue 10

The State is not systematically opposed to all Tongass road closures. However, a legal implementation process is lacking that is consistent with ANILCA Section 811.

Discussion
The appellant contends that additional rulemaking if needed to comply with the provisions of ANILCA.  The agency has previously stated its position to the State in a letter from the Regional Forester to the Deputy Commissioner of the Alaska Department of Natural Resources.  The appellant does not explain what is lacking in the Forest Service’s method of analysis in order to achieve consistency, other than the contention that additional rulemaking is needed.  The provisions of ANILCA already address the manner whereby public notice and hearings are to be held regarding subsistence uses, and stipulate that reasonable access to subsistence resources shall be provided, within the bounds of reasonable regulation. In reviewing all the documents made a part of the administrative record for this decision, I find that the Deciding Officer has followed the provisions of law and regulation.   

Issue 11

State representatives are available to assist the Forest Service in developing and promulgating regulations in compliance with ANILCA.

Discussion

Please see the response to Issue 1 with regard to the issue of promulgating additional regulations for addressing access for subsistence uses.

The Regional Forester has suggested the appellant meet with Ruth Monahan, the Director of Recreation, Lands and Minerals to discuss the broader issues regarding this and other concerns, in hopes of reaching a mutual understanding relating to Forest Service regulation of access on National Forest System lands.  
I am aware that these discussions occurred on February 12, 2008 and yielded some productive agreements between the two parties.  As a result, the Forest Supervisor has committed to working with the state regarding ANILCA Section 811 for all future Access and Travel Management Planning on the Tongass.  The Forest Supervisor has agreed to further issue specific direction regarding procedural actions the forest will follow in future Access and Travel Management Plans as a result of the February 12 discussion.
Recommendation

In my opinion, the analysis in the original and revised Sitka Access and Travel Management Environmental Assessment and the project record provide sufficient information to support the Deciding Officer’s decision regarding the types of access, locations, and seasons for use, and accompanying actions for protection of public safety and natural resources on the Sitka Ranger District.  Based on my review of the Decision Notice, Finding of No Significant Impact, the Environmental Assessments (original and revised), and the project record, I find that the EA and DN/FONSI meet all applicable requirements of law, regulation, and policy.  Therefore, I recommend that you affirm the District Ranger’s decision for managing access on the Sitka Ranger District.

	
	

	/s/ Jason C. Anderson
	 

	JASON C. ANDERSON
	 

	District Ranger
	 

	
	

	 
	 

	 
	 

	 
	 


cc:  Karen Iwamoto   
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