Section 7 Consultation Procedures for the Canada Lynx

Given the Recent Release of Several Lynx Related Documents
October 5, 2006

This document should be considered advisory only.

Objective:  To clarify land management agency obligations under section 7 of the ESA in light of existing and recently released documents and direction related to conservation of the threatened U.S. Distinct Population Segment (DPS) of Canada lynx (lynx).

Relevant Documents

Key documents were completed concurrent with or following listing of the lynx that addressed its management and conservation.  The primary functions of these documents are summarized below. 

The Scientific Basis for Lynx Conservation (2000) - (the Science Report)
· Prepared by team of scientists with experience in lynx biology and ecology.

· Represents a compendium and interpretation of current scientific knowledge on the lynx, its primary prey and habitat relationships.
The Lynx Conservation Assessment and Strategy (2000) - (LCAS)
· Prepared by an interagency team of wildlife biologists.  

· Intended to provide a consistent and effective approach to conservation of lynx on federal lands (FS, BLM, NPS) in the conterminous U.S.

· Discusses risk factors to lynx, outlines framework for evaluating management effects on lynx and to assist project and program planning, and recommends measures to minimize risks and avoid adverse effects of management activities on lynx and promote conservation of the species.

· Currently under 5-year revision process scheduled to be completed by June 2007.

Lynx Conservation Agreement (2000, renewed May 2005) - (Agreement)
· Commits signatories (FWS and FS) to:  a) minimizing/avoiding adverse effects to lynx and incidental take of lynx by considering the information and recommendations in the LCAS to plan and evaluate management proposals; b) deferring projects that are likely to adversely affect the lynx until forest plans are amended/revised regarding lynx topics, except when there are risks to human health or safety or where third parties are involved; and c) semiannual interagency meetings for lynx management and research coordination and monitoring progress. 

· Applies until Forest Plans are revised or amended to include measures for lynx conservation.  The renewed Agreement, to expire December 2006, applies only in “occupied” lynx habitat.
The Lynx Recovery Outline (September 2005)
· Prepared by a team of FWS and FS wildlife biologists. 
· Guides recovery efforts and informs the critical habitat designation process for the lynx until a draft recovery plan has been completed.
· Preliminarily identifies and prioritizes general areas important for recovery based on historic and current records of lynx occurrence and reproduction and proposes interim recovery objectives for each category of area (i.e., core, provisional core, secondary, peripheral).
Proposed Designation of Critical Habitat for the Contiguous United States Distinct Population Segment of the Canada Lynx (November 2005)
· Proposes designation of critical habitat for lynx primarily on state and private lands in portions of northern Maine, northeastern Minnesota, the northern Rocky Mountains (northwestern Montana and a small portion of northern Idaho), and the Okanogan area of the northern Cascades in north-central Washington.  Most federal lands, including FS, were excluded where the FWS determined that current land management direction – through the Agreement, LCAS, LRMP/RLMP revisions or amendments – was sufficient to provide for lynx conservation.
· Describes lynx habitat conditions by geographic area and criteria used to designate critical habitat, based particularly on information generated by the Recovery Outline for Lynx.
An Amendment to the May 2005 Canada Lynx Conservation Agreement (May 12, 2006)

· Amends the existing Agreement to include the FWS and FS jointly developed definition of occupied lynx habitat.  Information in the Lynx Recovery Outline was considered during the development of the “occupied” habitat definition.

· All Mapped lynx habitat on an entire national forest is considered “occupied” by lynx when:

1. There are at least 2 verified lynx observations or records since 1999 on the national forest (unless they are verified to be transient individuals), or

2. There is evidence of lynx reproduction on the national forests.

· Identifies national forests defined as having “occupied” lynx habitat and lists portions of some forests that were removed from occupied status-see the Agreement for exceptions.

Forest Planning Efforts

· Completed Forest Plan Revisions – some Forests have revised their Forest Plans and incorporated direction for conserving lynx, much of which is based on the LCAS.
· Draft Northern and Southern Rockies Lynx Amendments – For forests that have not revised their Forest Plans as described above, these documents will amend Forest Plans to include direction for conserving lynx, much of which is based on concepts outlined in the LCAS.  These amendments are expected to be completed within the next year (2006/2007).
The Relationship of these Documents to ESA Consultation and Project Planning
As a result of the intent and specific content of these documents/efforts, they raise three primary questions on agency obligations related to lynx conservation that revolve around ESA section 7 consultation, allowable agency actions and effects to lynx, and agency contributions to recovery.  These questions are addressed individually below including the role/importance/relevance of these documents and/or efforts and a current “bottom line” interpretation where appropriate.

1. When and where must the FS consult with the FWS on potential management effects on lynx and/or designated critical habitat? (FWS has not proposed critical habitat on any national forests).
Section 7(a)(2) of the ESA requires federal agencies to consult with the Secretary (DOI) to insure that their actions are not likely to jeopardize the continued existence of listed species.  The documents described above contain information – data, syntheses, recommendations – that should be used to inform the consultation process.  However, these documents do not necessarily change the conditions under which the agency must consult with the FWS on project effects to lynx, nor do they change the process.  
· While the updated Lynx Conservation Agreement applies only in “occupied” lynx habitat, federal agencies must consult where the action may affect the species or its designated critical habitat. Because lynx are highly mobile and secretive, conclusively demonstrating presence or absence of lynx in mapped lynx habitat may be difficult.

· The FWS classified areas as “core, provisional core, secondary, and peripheral” in the Recovery Outline based on existing records of lynx occurrence and reproduction.  Consequently, these categories provide some indication of the relative likelihood of lynx occurrence.  However, these categories do not dictate where consultation is required; they prioritize areas for concentrating recovery efforts, which should assist the agencies in project and program planning to best promote lynx conservation.
· The recommendations in the LCAS are intended to assist in avoiding adverse effects, but informal consultation is still required where lynx occur and the project determination is ‘may affect’ but is not likely to adversely affect lynx (i.e., the project effects are either discountable, insignificant, or beneficial).  

2. What steps should be taken if a Forest is listed as occupied? 
If a Forest is listed as “occupied” in the amendment to the Lynx Conservation Agreement, they need to consider effects to lynx and their habitat on projects proposed in mapped lynx habitat.  Forests need to informally or formally consult with FWS depending upon the evaluation of the proposed project.  FWS will list lynx on the  “90 Day Species List” issued quarterly on a county or Forest basis.   The consultation regulations indicate that FWS should determine whether the species “may be present”.  Receiving a “90-Day Species List” that includes lynx indicates that any proposed projects and/or activities could potentially affect this species or its habitat.  The action agency (Forest Service) must then assess:  a) the likelihood that lynx and/or its habitat are in the project area, and if so, b) the potential impacts of the project.
Effects of proposed action – The LCAS specifically discusses how agency actions may affect individual lynx, lynx populations, and/or lynx habitat.  The information contained in the documents listed above (i.e., the Science Report, LCAS, Recovery Outline, proposed designation of critical habitat) should help inform this assessment and determine the level of  project analysis needed to comply with Section 7, acknowledging the assumptions and scientific uncertainty associated with this information.  
3. What steps should be taken if a Forest is listed as “unoccupied” specific to consultation? 
If a Forest is listed as “unoccupied” in the amendment to the Lynx Conservation Agreement, then lynx will not be listed on the “90 Day Species List” and no further consultation is required.  No new surveys are required to determine lynx occupancy.
However, Forests listed as “unoccupied” should determine if any new information is available and if so, evaluate this new information utilizing the criteria for occupancy defined in the Lynx Conservation Agreement:

· All Mapped lynx habitat on an entire national forest is considered “occupied” by lynx when:

There are at least 2 verified lynx observations or records since 1999 on the national forest (unless they are verified to be transient individuals), or

There is evidence of lynx reproduction on the national forests.

If the new information meets either or both of these criteria the Forest is considered “occupied” by lynx and should follow guidance in 2. above (What steps should be taken if a Forest is listed as occupied?) 
If the project area is in mapped lynx habitat that is considered unoccupied, no consultation is required.  However, the LCAS may provide useful information for Forest Service managers to consider in terms of project effects when making decisions in unoccupied mapped lynx habitat.

4. What must the Forest do based on the FWS proposed designation of lynx critical habitat?
The FWS proposed designation of critical habitat for lynx primarily on state and private lands; FS lands were excluded (see Proposed Designation of Critical Habitat for the Contiguous United States Distinct Population Segment of the Canada Lynx above).  Consequently, at this time the need for the FS to conference on potential impacts of a project on proposed lynx critical habitat is not required.  Exceptions to this could include situations where the FS is funding or authorizing activities on non-FS lands designated as critical habitat, or where activities proposed on FS lands could result in indirect effects to designated critical habitat on adjacent non-FS lands.  If the final rule changes little from the proposed rule, FS consultation on impacts to designated critical habitat also will not be required, again with exceptions noted.
5. What actions can take place in light of agency commitments to lynx conservation?
Forests that have revised or amended their Forest Plans should ensure proposed actions are consistent with the lynx-specific conservation direction stated in their Plans.  Forests that have not yet revised or amended their Forest Plans to provide guidance necessary to conserve lynx should refer to the updated Lynx Conservation Agreement.  In the Agreement, the FS agrees to apply the best available scientific information, including the Science Report, the LCAS, and relevant local knowledge to evaluate effects of projects and to avoid/minimize adverse effects to lynx in occupied lynx habitat on FS lands.  Although the Conservation Agreement applies only to those Forests defined as “occupied”, all Forests should continue to consider the LCAS until their Forest Plans are revised to include lynx-specific conservation direction. 
6. How do agency commitments contribute to conservation of the lynx such that it no longer warrants listing under ESA (i.e., recovery)?
At the time of listing, the FWS concluded that the single factor threatening the contiguous U.S. DPS of the lynx was the inadequacy of existing regulatory mechanisms, specifically the lack of guidance for conservation of lynx in National Forest LRMPs and BLM RMPs.  To address this factor, individual Forests have included, or are in the process of incorporating, direction for conserving lynx (as outlined in the LCAS) by revising or amending their Forest Plans.  In the western states, a number of Forests are amending their Plans concurrently through the Northern Rockies and the Southern Rockies Lynx Amendments.  Until their Forest Plans are revised or amended, Forests remain subject to  the Lynx Conservation Agreement.  

It is through the direction/guidance for lynx conservation committed to in Forest Plans or through the Lynx Conservation Agreement, that federal land management agencies strive to meet obligations under section 7(a)(1) of the ESA – to utilize their authorities in furtherance of the purposes of the ESA by carrying out programs for the conservation of listed species.  For the lynx, development of adequate regulatory mechanisms by incorporating effective conservation direction in land use plans is critical to improving the status of the species such that it no longer needs to be listed under the ESA.  By identifying ‘core’, ‘provisional core’,  ‘secondary’, and ‘peripheral’ areas, the Recovery Outline for lynx identifies where conservation measures/direction would be most effective, and objectives to achieve in these areas to ensure recovery to the point at which protection under ESA is no longer necessary.

Websites to view documents referenced.
http://www.fs.fed.us/r1/planning/lynx.html
http://mountain-prairie.fws.gov/species/mammals/lynx/
http://www.fs.fed.us/r1/wildlife/carnivores/
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