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L i s A R

BY E-MAIL AND UPS OVERNIGHT MAIL

Mr. Frank Gomez CONTAINS CONFIDENTIAL INFORMATION—
Contracting Officer DO NOT RELEASE

U.S. Forest Service

National Interagency Fire Center

3833 S. Development Avenue

Boise, ID 83705-5354

Re:  Contract Nos. AG-024-B-C-08-9340 and AG-024-B-C-08-9354;
Response to Cure Notices

Dear Mr. Gomez:
This firm is counsel to Carson Helicopters, Inc. (“Carson”™).

This letter is in response to the Forest Service’s Cure Notice dated November 7, 2008 (the
“November Cure Notice,” and, collectively with the September 29 and October 1 Cure Notices,
the “Cure Notices”) regarding Contract No. AG-024-B-C-08-9340 for National Exclusive Use
Large Fire Support Helicopter Services and Contract No. AG-024-B-C-08-9354 for National
Exclusive Use Initial Attack Helicopter Services (collectively, the “Contracts”).!

Carson has a 50-year history of excellence and innovation in commercial helicopter operations
and a 25-year record of conducting fire suppression missions for the Forest Service. In addition
to being one of the oldest helicopter companies, Carson is one of the largest domestic
commercial helicopter operators in the United States.

The Forest Service has raised two areas of concern in the Cure Notices, first, that the actual
weights of Carson aircraft exceeded their respective contract bid weights, and second, that a
performance chart submitted as part of Carson’s proposal contained erroneous data. Neither of
these grounds warrants a termination for cause under the circumstances presented here. First,
regarding the weight overages, three of Carson’s ten aircraft are at or below bid weight, and two
of Carson’s ten aircraft are within 1% of original bid weight and, therefore, within the allowable
weight variance permitted under the Contracts for 2009. The Forest Service should have no
concerns regarding the weights of these five aircraft. As to the remaining five aircraft, the
primary cause of the weight overages stems from a defective roll-on scale which, through no
fault of Carson, was utilized to weigh those aircraft. At all relevant times, however, Carson was

! The Forest Service granted an extension to December 10, 2008 to submit this response to the November Cure
Notice.
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unaware that the scale was miscalibrated and reasonably relied upon the equipment’s Fede}'al'
Aviation Administration (“FAA”) certification for its intended purposes. The scale was within
its calibration renewal date during use, but was not delivering correct data.

Upon learning of the issue, Carson immediately reported the matter to the FAA, which advised
that the overages posed no safety concerns. The Forest Service has neither disputed the FAA’s
expertise and authority over aviation safety, nor identified any basis for departing from the
FAA’s determination. Carson has since taken comprehensive corrective action to ensure that
further such incidents will not occur, including the adoption and implementation of new detailed
weighing procedures for the S-61 aircraft, which have either already been approved by the FAA
or are pending approval.

Second, Carson did not knowingly submit the incorrect performance chart identified by the
Forest Service. The submission of the chart was the apparent result of unsanctioned misconduct
or tampering by an entity or individual outside of Carson. Immediately upon becoming aware of
the matter, Carson retained a leading forensics investigative firm to investigate the source of the
erroneous information. This investigation, which is ongoing, has found no indication of
wrongdoing by any current Carson employee. Indeed, Carson had no incentive to submit an
erroneous performance chart given its competitive dominance in the S-61 marketplace and its
reasonable expectation of award. Carson has implemented enhanced security protocols to
protect sensitive company materials and changed personnel access to company records, including
aircraft performance charts. ‘

Moreover, Carson submitted the correct performance chart with its October 20, 2008 response to
the initial Cure Notices. Pursuant to that chart, it is clear that seven of the ten aircraft meet the
minimum performance specifications in the Contracts, and an eighth aircraft would meet the
performance specifications using Carson’s actual average engine performance during the 2008
fire season. As shown by the public version of the Forest Service’s briefs to the U.S.
Government Accountability Office (“GAO”) filed in connection with a June 2008 protest by
another operator, involving the same or substantially similar helicopter services, a proposed
aircraft’s capability to exceed specifications was immaterial to the agency’s award decisions.
Accordingly, as to these eight aircraft, the Forest Service has sustained no actual harm from the
incorrect performance chart that was submitted with Carson’s proposal. Although the remaining
two aircraft do not meet contract specifications, they have successfully complied with the Forest
Service’s actual needs during the 2008 fire season by performing each mission on time and to the
agency’s satisfaction.

Under these circumstances, it is clear that terminating Carson for cause would be inherently
improper. This conclusion takes on added significance where, as here, the Forest Service has
never (to Carson’s knowledge) terminated an operator for cause due to similar weight overages
or performance chart issues, but has instead pursued more measured resolutions of any
nonconformance, such as a modification to contract price. Although the relevant provisions in
the Federal Acquisition Regulation (“FAR”) afford the Government discretion to terminate a
contract for cause, that discretion is limited to instances where termination would be consistent
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with customary commercial practice. In this regard, the Forest Service’s termination authority is
confined to instances where a material breach of contract has occurred. Moreover, it is well
settled that the basis for any termination must be tethered to an actual matter oﬁ contract
performance. Finally, because the Forest Service bears the burden of showing the propriety of
any termination that is pursued, it must prove that the action is founded upon “good grounds”
and “solid evidence” and is in the best interests of the Government.

Neither the weight overages nor the performance chart issues have adversely impacted the safe
operation of any of the aircraft at issue nor precluded those aircraft from timely and successfully
completing each mission requested by the Forest Service during the 2008 fire season. Carson
has taken all reasonable and appropriate corrective measures to prevent the occurrence of any
further incidents. Accordingly, because there is no reasonable basis to conclude that Carson has
materially breached the Contracts, terminating Carson for cause under these circumstances
would be inherently unsustainable. The nonconformances identified in the Cure Notices should
instead be treated as matters of contract administration, and addressed pursuant to Carson’s
proposal set forth in Exhibit A, which provides a measured and proportional response that will
enable the parties to resolve outstanding issues to their mutual satisfaction. In the event that the
Forest Service determines not to negotiate such a resolution, or otherwise does not wish to
continue its relationship with Carson, we respectfully request that the Contracts be allowed to
expire by their terms.

Carson understandably is concerned that the Cure Notices were precipitated by the August s,
2008 accident at Shasta-Trinity National Forest. Under applicable law, any termination
determination must be well reasoned and predicated upon actual contract performance.
Accordingly, it is critical that the accident not be utilized as an impermissible pretext to
terminate Carson for cause, as that incident bears no rational relation to the issues presented in
the Cure Notices. Carson’s concerns are not without historical support. Indeed, as recently as
May 2004, the Forest Service terminated all fixed-wing aerial tanker contracts after the
occurrence of a series of accidents, without a prior determination as to whether particular aircraft
were airworthy, whether contract performance had been acceptable, or whether termination was
an appropriate measure as applied to individual contracts. The Forest Service was the subject of
considerable Congressional criticism for its broad-brush cancellation of the procurement and
admonished for its rush-to-judgment as to the termination decisions. |
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L Carson’s Management Has Responded To The Forest

Service’s Concerns With Excellence And Professionalism
The weight overages in Carson’s aircraft identified by the Forest Service were caused by
Carson’s reliance on a defective roll-on scale which was used to weigh the overweight aircraft
for purposes of submitting the aircraft equipped weight prior to the start of service under the
Contracts. Notwithstanding the subsequently discovered defect, the scale in question was
properly certified by the FAA to weigh aircraft at the time Carson used it for those purposes.
Carson’s reliance on that scale was justified and proper and is in no way indicative of a
management or operational failure by Carson.

Immediately upon learning of its reliance on the defective scale and the weight overages, Carson
engaged an independent aircraft weighing expert to work with the Company’s management and
technical staff to formulate a new set of weighing procedures. These new weighing procedures
follow the procedures established by Sikorsky, the S-61’s manufacturer, and have been reviewed
and approved by the FAA. These new weighing procedures embed multiple checks and cross-
checks in Carson’s weighing procedures, thereby greatly increasing the accuracy of its aircraft
weight determinations as well as minimizing the likelihood that errors such as those caused by
the defective scale will go undetected. Attached as Exhibit B is the relevant portion of Carson’s
General Maintenance Manual detailing Carson’s new FAA-approved weighing procedures.

Carson’s new weighing procedures focus on two main areas:

1.  Jackstand Scales Only. In addition to being the ultimate source of the weight
overages here, there are many uncontrolled variables in using roll-on scales —
including tire pressure variances, incorrect centering of wheels on pads, and
uneven weighing surfaces — any of which can cause material discrepancies in
aircraft weight readings. Because of this, Carson’s new weighing procedures
require the use of jackstand scales. For an additional quality check, Carson
will be weighing each aircraft three times and rotating individual jackstands
between the different hardpoints on the aircraft. Comparison of these separate
weighings will highlight potential problems so Carson will be able to
immediately correct them.

2. Concise Equipment Management. In conjunction with the new weighing
procedures, Carson has put a more detailed system in place for managing the
equipment installed in particular aircraft. If a new piece of equipment is
added to a particular aircraft, or if a piece of equipment is replaced, the new
and replaced items will be individually weighed and the actual weights will be
recorded in the aircraft’s equipment list. For example, if an aircraft is
weighed as equipped with four double passenger seats and four single
passenger seats and one of the double seats is removed and replaced with two
single seats, the removed double seat is physically weighed and that weight is
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subtracted from the aircraft’s overall weight and the actual weight of the two
newly installed single seats is added to aircraft’s overall weight.
Manufacturer’s listed component weights will not be acceptable.

The new weighing procedures designed and implemented by Carson in the wake of the discovery
of the weight issues will dramatically decrease the likelihood that these or similar problems
occur in the future.

Upon learning of the weight issues Carson immediately, and voluntarily, re-weighed every
aircraft in its fleet multiple times and instituted revised and more stringent procedures for
weighing aircraft and components. Carson further revised its chain of command for reviewing
aircraft and component weights. Throughout its entire 50-year operational history, Carson has
never experienced weight overages similar to those at issue here. The speed with which Carson
was able to address these concerns, and the speed and effectiveness with which Carson was able
to design and implement these new weighing procedures, highlight the excellence and
professionalism of Carson’s management team.

II. The Aircraft Should Be Weighed Using Carson’s New Weighing Procedures

The aircraft weights presented in this letter and in Carson’s October 20 letter are the weights that
should be used for purposes of evaluating the Forest Service’s concerns in the Cure Notices.
Carson does not dispute the intrinsic accuracy of the scales utilized by the Forest Service in
Redmond. However, the weighing in that instance was not conducted in accordance with
Sikorsky-approved maintenance procedures, which Carson provided to the Forest Service the
day before the Redmond weighings. To obtain correct weights, these Sikorsky-approved
procedures require, among other things, the use of properly-sized cup adapters on each jackstand
weigh point and the proper leveling of the subject aircraft along two planes. Failure to follow
these procedures can and will result in weights that are not accurate. Improper weight

distribution on jackpoints and/or improper aircraft leveling can result in variances greater than
100 pounds.
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Carson used its new FAA-approved process to re-weigh all of its aircraft. The results of this re-
weighing are summarized below: :

Contract Aircraft | Current Aircraft ‘
Aircraft | Equipped Weight | Equipped Weight Weight Overage
N612RM 11,026 11,063 37
N116AZ 11,023 11,016 | AT OR BELOW
N90OSAL 11,283 11,880 597
N410GH 11,526 12,173 647
N3173U 10,837 10,788 | AT OR BELOW
N7011M* 11,347 11,445 98
N4503E* 11,356 11,581 225
N103WF* 11,341 11,754 413
N6INH* 11,353 11,653 300
N725JH* 12,023 12,014 | AT OR BELOW

The aircraft marked with an asterisk are Carson’s Part 135 passenger-bearing aircraft. The
weights of each of these Part 135 aircraft have been reduced by 125 pounds to account for
aircraft interiors that the Forest Service required to be installed after initial bid weights were
submitted and which were not included in the initial bid calculation.

Attached as Exhibit C is detailed information, in the format supplied by the Forest Service in the
November Cure Notice, showing the actual weight of the equipment that was removed from and
added to the individual aircraft. Exhibit C also includes, as requested, revised load calculation
forms for each aircraft along with copies of the maintenance logs documenting the equipment
installed or removed since September 29, 2008.

Contrary to the November Cure Notice, Carson’s revised weighing procedures do not require
that every single item installed in a particular helicopter be weighed. If a particular item of
equipment is installed on an aircraft when that aircraft is weighed, that piece of equipment is
considered part of the basic aircraft weight and not separately weighed. However, if an item is
removed, that item will be individually weighed and the actual weight of the item will be
subtracted from the base aircraft weight. Prior to re-installing or installing a component, the
component will be weighed and the actual weight will be used in the Chart A aircraft equipment
list, even if the actual weight varies from the manufacturer’s list weight. Thus, aircraft N116AZ,
N3173U, and N725JH are at or below original aircraft equipped weight in the Contracts.
Aircraft N7011M and N612RM are within 1% of the original aircraft equipped weight in the
Contracts. This variance would be allowed pursuant to the terms of the Contracts after the
expiration of the initial one-year mandatory availability period (“MAP”) for these aircraft.
Given that the relevant MAP for these aircraft expired on November 4 and 27, 2008,
respectively, the weights of these aircraft are in conformance with the terms of the Contracts.
Thus, only aircraft N9OSAL, N410GH, N4503E, N103WF, and N61NH are overweight in an
amount greater than 1% of the original aircraft weight as set forth in the Conracts.

DSMDB.2539659.v1




DICKSTEINSHAPIROue
Mr. Frank Gomez :
December 10, 2008

Page 7

The weight error documented upon discovery of the defective scales averaged P,pproximately 400
pounds. The error was not 400 pounds for every aircraft during each weighing since they were
weighed at different times and under different circumstances, and there is no way to know
exactly when the defective scales began to read improperly and to what degree. Itis clear that all
of the aircraft that are significantly overweight were weighed on the defective roll-on scales and
that the defective roll-on scale was the root cause of most of the aircraft weight errors.

I11. The Weight Issues Are Not A Safety Or Performance Issue

Although some of Carson’s aircraft are heavier than the aircraft equipped weight set forth in the
Contracts, these aircraft have never been operated in an unsafe manner. As required by the
Contracts and the FAA, Carson has operated these aircraft at all times within the parameters of
the relevant FAA-approved flight manual, the FAA Type Certificate for Sikorsky S-61 aircraft,
and the FAA airworthiness certificates for each individual aircraft. During Carson’s most recent
discussions with the FAA, after Carson self-disclosed information on the weight issues and
before it received approval for its new weighing procedures, Carson asked the FAA whether it
had any concerns and whether there were any immediate actions required. Following this
discussion, during which the FAA found that the aircraft did not exceed the relevant gross
aircraft weight limits and that the aircraft did not exceed center of gravity limitations, the FAA
determined that there were no safety issues to be addressed.

At no time during the 2008 fire season Carson carry water loads approaching overweight levels.
Additionally, while none of the weight overages on Carson’s overweight Part 135 aircraft
exceeds the Forest Service’s 550 pound download factor, those aircraft’s lift capacity was
determined assuming -+0 engine performance while those aircraft actually averaged +3.7 engine
performance during the 2008 fire season. This increased engine performance — the result of the
superior condition of Carson’s aircraft and the excellence of Carson’s technical staff — produced
400 pounds of additional load capacity on average, enough load capacity to make up for all or
virtually all of any weight overages on Carson’s Part 135 aircraft.

1V. Carson Had No Incentive To Submit The Incorrect Performance Charts, Which
Were The Result of Tampering, And Which Were Irrelevant To The Agency’s
Award Decision

Carson first learned that an incorrect performance chart had been submitted with its initial
proposal to the Forest Service shortly after the Shasta-Trinity accident on August 5, 2008. Upon
that discovery, Carson immediately contacted the FAA and self-disclosed the improper
performance chart. The RFMS charts that were submitted and used for load computations in
Carson’s October 20 letter are the correct charts. It is Carson’s understanding that Forest Service
personnel were (and remain) in close communication with the FAA and that the fact of the
improper performance chart was communicated to those Forest Service personnel within days of
the FAA’s learning of this matter.
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As a preliminary matter, the improper performance chart and the submi§sion of such c.han with
Carson’s initial proposal appears to be the product of intentional tampering. Qarsoq did not
intend to submit an incorrect performance chart with its initial proposal and had no incentive t0
do so from a competitive standpoint. In fact, Carson had every incentive not t submit any
incorrect documentation with its initial proposal because any irregularity would endanger its
ability to be awarded contracts which it was in a strong position to win based on the Type 1,
heavy lift helicopter services market. The Forest Service’s requirements under the Contracts call
for Type 1 helicopters with Part 135 certification able to carry 16 passengers. This requirement
essentially limited the helicopter models capable of performing under the Contracts to the S-61
and the Chinook. Other than a single S-61 aircraft operated by Construction Helicopters, Inc.,
Carson is the only S-61 operator flying S-61s with Part 135 certification. Furthermore, the
performance specifications in the Contracts could only be met by S-61s utilizing composite rotor
blades. Carson had every expectation that multiple individual aircraft from its fleet would be
awarded under the Contracts. Indeed, the Forest Service’s strong encouragement to Carson to
submit a proposal further supported Carson’s reasonable expectation of an award under the
Contracts. Because of this reasonable expectation, Carson had no incentive to submit an initial
proposal with an incorrect performance chart.

Immediately upon learning that an incorrect performance chart had been submitted with its initial
proposal, Carson retained Jones Dykstra & Associates (“Jones Dykstra™), an independent
computer forensic and incident response consulting firm, to investigate this matter. The
investigation, which is ongoing, included interviewing all of the Carson employees connected to
the creation and management of performance charts and all of the employees having any
involvement with the creation and submission of Carson’s initial bid for the Contracts. In
addition to investigating the source of the incorrect performance chart, Jones Dykstra made a bit-
by-bit mirror image copy of six computers and two backup hard drives used by Carson.

Jones Dykstra concluded that Carson had initially compiled its bid proposal using the correct
performance chart, but that at some point the correct chart was switched with an incorrect chart.
The incorrect performance chart was also subsequently propagated into Carson’s internal flight
manuals. The proper performance chart was not modified electronically, but was physically
modified (for example, through the use of scissors, glue, and a photocopier). The modification
consisted of taking a 2 1/2 minute horse power performance chart, physically superimposing it
over the 5 minute chart while leaving the header and footer of the page containing the 5 minute
chart unchanged. The improperly modified chart was then photocopied to create a new
document with the proper heading and the incorrect chart. The improperly modified
performance chart was then physically substituted for the correct chart in the hardcopy document
binders used to assemble Carson’s initial proposal for submission to the Forest Service. The
switch of the performance charts was done by someone with knowledge of Carson’s process for
bidding on government contracts and with physical access to Carson’s Grants Pass offices
between April 1 and 5, 2008, the range of dates during which Jones Dykstra concluded the
switch was made. Of the current Carson employees involved with submitting bids on
government contracts, only two had sufficient knowledge about performance charts to be able to
make the substitution. After interviewing both of those individuals, Jones Dykstra concluded
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that neither had the means, motive, and opportunity necessary to insert the improper performance
chart into the Carson initial proposal. :

The inclusion of the improper performance chart with Carson’s initial bid was admittedly an
unfortunate occurrence. However, contrary to the November Cure Notice, thd incorrect
performance chart had no impact on the Forest Service’s award recommendations.

The public version of the Forest Service’s briefs to GAO in connection with a June 2008 protest
by another operator for the same, or substantially similar, firefighting services, show that the
agency evaluated Aircraft Technical Capability, though stated to be the most important technical
discriminator, as only a pass/fail criterion, and refrained from any qualitative assessment of
aircraft performance beyond the minimum specifications in the solicitations. In this regard, the
same Contracting Officer who issued the Cure Notices swore in support of the protest that:

The purpose of this factor was not to identify an aircraft’s
increased performance over and above the minimum standards;
it was simply to identify that the aircraft met the standard
performance specifications as stated in the solicitation.

(Exhibit D: B-400295.2: Contracting Officer’s Supp. Stmt. of Relevant Facts ] 6. Based solely
upon the Contracting Officer’s testimony, the Forest Service asserted in that litigation that it was
“[c]ompletely irrelevant . . . whether any helicopter exceeded the Agency’s performance
specifications” and that the agency “did not consider, or care, whether a helicopter exceeded the

Agency’s requirements.” (Exhibit E: B-400295.2: Supp. Mem. Law, at 2 (emphasis in original)).

When the Forest Service’s actual evaluation approach for technical capability is applied using
the actual aircraft weights as weighed by Carson using Carson’s new FAA-approved weighing
procedures and the corrected performance chart, it is clear that seven of Carson’s aircraft
(N612RM, N116AZ, N3173U, N7011M, N4503E, N103WF, and N61NH) conform to the
Contracts’ minimum performance specifications. Accordingly, as to these aircraft, the
submission of the incorrect performance chart did not prejudice the Government. To the extent
the Forest Service contends that aircraft performance was material to the agency’s evaluation of
price among competing proposals, that position must also be rejected, since under the
solicitation’s evaluation scheme, price was significantly less important than technical
considerations. In this regard, the Forest Service confirmed in its briefs in the protest that price
was not a material discriminator in the agency’s award determination. (See, e.g., Exhibit F:
B400295.2: Mem. Law at 14 (“Agency . . . considered price to be significantly less important
than technical factors” (emphasis in original), at 15 (“technical proposals were significantly more
important than price in the evaluation process™)).

Of the remaining three aircraft that would not have met the performance specifications under the
Contracts, one of those aircraft, N725JH, is within 250 pounds of meeting the performance
specifications and thus would have met the performance specifications had performance been
determined using Carson’s actual average +3.7 engine performance during tﬁe 2008 fire season.
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Because this aircraft’s actual performance during the 2008 fire season was well within the
performance specifications in the Contracts, this aircraft should be deemed to have met those
performance specifications. Although the remaining two aircraft (N905SAL and N410GH) do not
meet the Contracts’ minimum specifications, they timely and successfully completed each
mission directed by the Forest Service during the 2008 fire season. One of these two aircraft,
N410GH, was only put into service under the Contracts as a replacement for N612AZ and, thus,
only flew Forest Service missions during the time after the Shasta-Trinity accident through
October 2, 2008. As discussed more fully below, because the aircraft capably performed the
agency’s actual mission needs, they cannot support a material breach of contract in furtherance
of a termination for default. Moreover, the Forest Service has not argued, and cannot argue, that
there was any safety or performance issue with any of the missions that these aircraft flew during
the 2008 fire season. Carson believes that this issue should be addressed through a modification
as proposed by Carson below.

V. Termination Of The Contracts Is Not Appropriate

The weight overages and performance chart issues present matters of contract administration that
do not warrant a termination for cause. A termination for cause is a drastic remedy of last resort
reserved only for egregious instances of contract breach where a contractor fails to perform the
contract or has performed it poorly. As discussed below, neither circumstance is applicable here.
FAR Part 52.212-4(m) governs terminations for cause in commercial item procurements.
Accordingly, the propriety of a termination under the provision is predicated upon the
reasonableness of the action had the nonconformance occurred in a standard commercial setting.
As the provision is intended to mirror customary commercial practices, FAR Part 52.212-4(m)
permits a termination for cause only where the nonconformance would constitute a material
breach of contract. Cf Radiation Tech., Inc., 366 F.2d 1003 (Ct. Cl. 1966) (termination
improper because defective supplies delivered on time nevertheless substantially complied with
contract requirements); Brandywine Prosthetic-Orthotic Sve., Ltd., VABCA No. 3441, 93-1

BCA 1 25250, June 30, 1992 (termination improper because breached provision was not material
requirement of contract). ‘

Moreover, an agency is cautioned to terminate a contract for cause only where such a termination
would be in the Government’s best interests, and to do so only after consultation with counsel.
See FAR Part 12.403(b). The agency bears the burden of proving the propriety of a termination
for cause. Rowe Inc. v. Gen. Servs. Admin., GSBCA No. 14136, 00-1 BCA 930668, Nov. 30,
1999 (“Government must prove by a preponderance of the evidence that its decision to terminate
a contract for cause is proper.”); House v. Gen. Servs. Admin., GSBCA No. 14665, 99-1 BCA §
30279, Mar. 3, 1999 (same). In this regard, “a termination for cause is a drastic sanction and
should only be undertaken upon good grounds and solid evidence.” Falls Mfg., Inc., DOTCAB
No. 4149, 04-2 BCA § 32,632, May 14, 2004; see also Bus. Mgmt. Research Assocs., Inc. v.
Gen. Servs. Admin., CBCA No. 464, 07-1 BCA 9 33,486, Jan. 18, 2007 (same); Divecon Servs.,
LPv. Dep’t. of Commerce, GSBCA No. 15997-Com, 04-2 BCA 9 32,656, June 22,2004, A
cause termination “will be set aside if it is arbitrary or capricious, or constitutes an abuse of the

DSMDB.2539659.v1




DICKSTEINSHAPIROwe
Mr. Frank Gomez

December 10, 2008

Page 11

contracting officer’s discretion.” MecDonnell Douglas Corp. v. United States, 182 F.3d 1319,
1326 (Fed. Cir. 1987), cert. denied, 529 U.S. 1097 (2000).

It is well established that terminating a contractor for cause is prohibited where the determination
is a pretext and does not pertain to the contractor’s actual performance under the contract. For
example, in Schlesinger v. United States, 390 F.2d 702, 709 (1968), the court converted a
termination for default to one for convenience because the “[p]laintiff’s status of technical
default served only as a useful pretext for the taking of action felt to be necessary on other
grounds unrelated to the plaintiff’s performance.” Similarly, in Walsky Construction Co.,
ASBCA No. 41541, 94-1 BCA 426,264, the board found the agency’s default termination
improper where the contractor’s technical nonconformance was used as an excuse to terminate
the contractor regardless of the relation it had to the contractor’s actual performance under the
contract. See, e.g., Specialty Transp., Inc. v. United States, 57 Fed. Cl. 1, 12 (2003) (“[t]he
government may not use default as a pretext for terminating contracts for reasons unrelated to
performance; instead, there must be a nexus between the government’s decision to terminate for
default and the contractor’s performance.” (citation and internal quotation marks omitted)); PCL
Constr. Servs., Inc. v. United States, 47 Fed. Cl. 745 (2000) (same).

' Here, all of the aircraft timely and successfully completed their missions during the 2008 fire
season. Moreover, in none of the Cure Notices has the Forest Service disputed the FAA’s
expertise over aviation safety, or demonstrated why the FAA’s determination that the weight
overages do not pose a safety issue is not conclusive of the matter. The Forest Service has
identified no additional or different concerns that may have been violated or that may have
otherwise impacted the operational safety of the aircraft. Finally, terminating Carson for cause
predicated on the overages would be particularly improper since the Contracts provide that
where a change in weight has occurred, the contractor is to notify the Contracting Officer and
submit a revised weight and balance for the aircraft. See Contracts § C-5(A)(18). This confirms
that weight variances under the Contracts are not contemplated to be grounds for drastic
recourse, such as a termination for cause, but rather, represent a routine matter of contract
administration. '

In the absence of any evidence that Carson has committed a material breach of contract,
terminating Carson for cause would be improper. In this regard, any rush-to-judgment without a
proper basis as to how the weight overages and performance chart issues have actually
compromised contract performance in any demonstrable manner would be inherently improper.
Indeed, the Forest Service was admonished by the Senate Committee on Commerce, Science and
Transportation in June 2004 for its broad-brush reaction to cancel all airtanker contracts after a
handful of crashes involving some of the aircraft. The Forest Service was heavily criticized for
its failure to determine whether particular aerial tankers were safe and airworthy and to allow
those aircraft to continue in firefighting operations before terminating the comtracts.2

I particular, Senators McCain (R-Arizona) and Boxer (D-California) were highly critical of the Forest Service’s
unduly aggressive response, which left many communities in the West without sufficient coverage and vulnerable to
wildfire. For example, Senator McCain observed that although the Forest Service stated that the “cancellations were
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Accordingly, any similar action here without a proper predicate demonstrati.ng how contract
performance has been materially compromised by the issues identified herein would be equally
improper and unsustainable.

Moreover, it would be an abuse of discretion to terminate Carson for cause based on nothing
more than a technical nonconformance with contract provisions. As noted, a material deviation
from contract performance is required in order to sustain a termination for cause. Here, however,
it is clear that neither the weight overages nor the performance chart issues, either individually or
in combination, constitute a material breach of contract since all of the aircraft at issue in the
Cure Notices timely and successfully completed each mission during the 2008 fire season.
Likewise, the incorrect performance chart poses no issue as to the Forest Service’s award
selections as to six of Carson’s ten aircraft, since: (1) as to five of the helicopters, the corrected
chart places them well within the minimum performance specifications in the Contracts, and the
agency told GAO that it was not concerned with whether proposed aircraft could exceed those
specifications; and (2) the single remaining helicopter also should be deemed to be within
accepted parameters given the de minimis nature of its deviation from specifications. Although
the remaining two aircraft do not meet contract specifications, it is undeniable that they met the
Forest Service’s actual needs during the 2008 fire season, and, therefore, they similarly do not
support a termination for cause. Instead, these aircraft should be the subject of a contract
modification as proposed below.

Finally, the provisions in FAR Part 49 remain relevant guidance that should not be ignored by
the agency. Indeed, disregarding one or more of these prudential considerations may result in a
termination determination being overturned as an abuse of discretion. In this regard, FAR
Part 49.402-3 contemplates an exhaustive multi-factor analysis, including consideration of:

(i) the terms of the contract and applicable laws and regulations; (ii) the specific failure of the
contractor and the excuses for the failure; (iii) the availability of the supplies or services from
other sources; (iv) the urgency of the need for the supplies or services and the period of time
required to obtain them from other sources, as compared with the time delivery could be
obtained from the delinquent contractor; (v) the degree of essentiality of the contractor in the
Government’s acquisition program and the effect of a termination for default upon the
contractor’s capability as a supplier under other contracts; (vi) the effect of a termination for
default on the ability of the contractor to liquidate guaranteed loans, progress payments, or
advance payments; and (vii) any other pertinent facts and circumstances. All of these factors

in response to a safety recommendation letter issued by the National Transportation Safety Board”—the “key
recommendation in the NTSB letter was not for the agencies to cancel the contracts” but to “further develop a
maintenance and inspection program that ensure[s] the safe operation of these planes,” and that “[r]ather than
instituting such a safety system, however, the agencies involved simply cancelled the contracts for the aircraft.”
U.S. Senate, Committee on Commerce, Science and Transportation, Hearing on Firefighting Aircraft Safety, dated
June 2, 2004, Hearing Transcript at 3:11-13, 15-21, attached as Exhibit G. To take another example, Senator Boxer
bluntly expressed that “[tJhe bottom line is I have no confidence that you have any intention to allow these tankers
to do their job.” Id. at 68:13-14.
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militate in favor of accepting Carson’s proposal and against terminating the Contracts. All of
these factors militate against terminating the Contracts.

Carson has at all times abided by the Contracts’ requirements and applicable federal law
regarding the safe operation of its aircraft. The circumstances underlying both the'wel.ght
overages and the performance chart issues do not warrant the imposition of a termination for
cause since the source of these errors is solely attributable to factors beyond Carson’s control,
which the Company had no reason to know or suspect, and which Carson promptly and
effectively addressed upon discovery. Additionally, a termination for cause would be
particularly unfair given Carson’s performance history and the significant investment of time and
money the Company has made developing tools usable only by, or for the benefit of, the Forest
Service. Terminating the Contracts for cause also will have a potentially severe effect on
Carson’s prime and subcontractor work on numerous Government projects.

Moreover, Carson knows of no other instance when issues such as those raised in the Cure
Notices have led to termination of a contract for cause. Nor is Carson aware of any instances
during the 2008 fire season in which the Forest Service has taken similar steps to verify or
confirm the weights of the aircraft of any of the Forest Service’s other contracted helicopter
service providers. While the Forest Service states in its November Cure Notice that the Shasta-
Trinity accident has nothing to do with the issues and discussions addressed in the Cure Notices,
those statements are belied by the clearly disparate treatment to which the Forest Service is
subjecting Carson.

There simply is no legal basis for the Forest Service to terminate the Contracts for cause on

- account of any aircraft weight overages or the performance chart issue. Even if there were such
a basis, any decision to terminate the Contracts for cause would be unsustainable given the
factual circumstances of these issues and Carson’s history of innovation and operational
excellence. Because of the significant impact that such a determination would have on Carson’s
business, Carson would have no alternative but to challenge the propriety of any decision by the
Forest. Service to terminate the Contracts for cause. The time and expense associated with any
such litigation would be substantial for both parties. ‘
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VI. Carson’s Proposed Remedy

Since receiving the first cure notice, Carson’s management team has devoted considerable time
and attention to reviewing the weight overages and performance chart issues and Carson’s
overall relationship with the Forest Service. Carson has a 20-year history of flying fire
suppression missions for the Forest Service and working closely with the Forest Service in
fighting wildfire throughout the United States. Carson would like to continue working with the
Forest Service and has formulatéd a proposal that the Company believes will properly address
the Forest Service’s concerns while presenting a way for the Forest Service and Carson to work
together into the future. That proposal is attached as Exhibit A. While Carson has worked hard
to fashion a proposal that it believes will be to the Forest Service’s satisfaction, if this proposal is
unacceptable, Carson invites and encourages the Forest Service to suggest an alternative.
Although Carson hopes it is not the case, if the Forest Service does not want to continue to work
with Carson, we believe that the proper course should be to allow the Contracts to lapse by their
own terms. In this regard, the base periods under the Contracts end on April 20, 2009, but the
Mandatory Availability Periods for all the aircraft at issue have already concluded. Accordingly,
neither Carson nor the Forest Service has any present obligations to perform under the Contracts.
Under these circumstances, if the parties are unable to negotiate an acceptable resolution, the
Contracts should be permitted to expire on their own accord.

Carson is very aware of the seriousness of these issues and their importance to the Forest
Service. Carson continues to be willing and interested in meeting with you to discuss these
matters and to provide any further information or assurances you desire.

Sincerely
7

David M. Nadler
Counsel to Carson Helicopters, Inc.

cc: Marc Kesselman,
General Counsel, U.S. Department of Agriculture (Via e-mail)

Mark G. Garrett,
Deputy Assistant General Counsel, U.S. Department of Agriculture (Via e-mail)

Thomas Millet,

Assistant General Counsel, Natural Resource Division, U.S. Department of Agriculture
(Via e-mail) ‘

Elin Dugan,

Attorney-Advisor, U.S. Department of Agriculture (Via e-mail)
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