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1581 - NONPROCUREMENT DEBARMENT AND SUSPENSION
1581.02 - Objective 

To identify cooperator behaviors that may warrant pursuit of extraordinary measures as a result of nonperformance, failure to comply with award terms and conditions or conviction of or civil judgment for specified criminal activity.  Extraordinary measures include imposing a designation of high risk, referral for debarment or suspension and award termination. 

1581.04 - Responsibility

FSH 1509.11 chapter 80 sets out the general responsibilities related to debarment and suspension.  Other responsibilities specific to this section follow:

The D&S official and the debarment and suspension staff shall process all information received to determine if a debarment or suspension is warranted, and shall initiate a debarment or suspension action if it is supported by evidence. 

The Chief has the authority and responsibility to impose debarment or suspension and has further delegated this authority and responsibility to the Deputy Chief National Forest System and the Associate Deputy Chief National Forest System.  The Deputy Chief and the Associate Deputy Chief National Forest System is the Forest Service debarring or suspending official who is the objective decision maker and has the authority to:

1.  Decide whether or not to debar or suspend based solely on the information contained in the official record.

2.  Decide whether it is in the interest of the Government not to pursue a debarment or suspension action when a cause for such action exists, or in spite of the existence of a cause.

3.  Consider and accept, in coordination with applicable Deputy Chief and Acquisition Management, Grants and Agreements personnel, OGC, settlement offers, which include debarments or suspensions.

1581.05 - Definitions

Adequate evidence.  Information sufficient to support the reasonable belief that a particular act or omission has occurred (2 CFR §180.900).

Agency.  Any United States executive department, military department, defense agency, or any other agency of the executive branch.  Other agencies of the Federal Government are not considered “agencies” for the purpose of 2 CFR §417 unless they issue regulations adopting the governmentwide debarment and suspension system under Executive Orders 12549 and 12689.

Appeals Officer.  Any administrative law judge of the Office of Administrative Law Judges, U.S. Department of Agriculture.

Civil judgment.  The disposition of a civil action by any court of competent jurisdiction, whether by verdict, decision, settlement, stipulation, other disposition, which creates a civil liability for the complained or wrongful acts; or a final determination of liability under the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801-3812) .

Conviction.  A judgment or any other determination of guilt of a criminal offense by any court of competent jurisdiction, whether entered upon a verdict or plea, including a plea of nolo contendere (2 CFR §180.920).

Covered transaction.  A nonprocurement or procurement transaction subject to the prohibitions of  2 CFR §417.  All nonprocurement transactions as defined in 
2 CFR §180.200 and 2 CFR §417.210 are covered transactions unless listed in 
§417.215-§417.221.  Covered transactions are classified as either primary tier or lower tier (2 CFR §180.215 or 2 CFR §417.210) and need not involve the transfer of federal funds.

1.  Primary tier.  The transaction is between a Federal Agency and a party.

2.  Lower tier.  The transaction is between a participant in a covered transaction and another party.

3.  Exceptions.  Transactions not covered, see 2 CFR §417.215-§417.221 for listing.

Debarment.  An action taken by a debarring official pursuant to 2 CFR §417 to exclude a party from participating in covered transactions.  A party so excluded is debarred 
(2 CFR §180.925).

Debarring Official.  The person authorized to impose debarment (2 CFR §417.930 and FSM 1580.73).  In the Forest Service, the Chief has re-delegated the authority to act as the debarring official the Deputy Chief or Associate Deputy Chief National Forest System (2 CFR §417.930).

Excluded or Exclusion.  The prohibition of a party or commodity from being a participant in covered transactions, whether the party has been suspended, debarred, proposed for debarment under 48 CFR part 9, subpart 9.4; voluntarily excluded; or the act of excluding a party.

Excluded Parties List System (EPLS).  The list maintained at www.epls.gov and disseminated by the General Services Administration (GSA) containing the names and other information about parties who are ineligible (2 CFR §180.945).

FSM 1580 Agreements.  Forest Service instruments, which are not considered Federal assistance relationships within the coverage of the Federal Grants and Cooperative Agreements Act of 1978 (31 U.S.C. 6301-6308).  Examples of these agreements include: Challenge Cost-Share, Collection, Cooperative Research and Development, Cost-Reimbursable, Interagency, Joint Venture, Memoranda of Understanding, and Participating.  

Indictment.  Legal action to indict, that is, to charge with a criminal offense.  A presentation, information or other filing by competent authority charging a criminal offense shall be given the same effect as an indictment (2 CFR §180.955).

Ineligible or Ineligibility.  A party prohibited from participating in covered transactions because of an exclusion (2 CFR §180.960).

Legal proceedings.  Any criminal proceeding or any civil judicial proceeding, including a proceeding under the Program Fraud Civil Remedies Act (31 U.S.C. 3801-3812), to which the Federal Government or a State or local government or quasi-governmental authority is a party.  The term also includes appeals from those proceedings 
(2 CFR §180.965).

Nonprocurement Transaction.  Any transaction, regardless of type (except procurement contracts), including, but not limited to grants, cooperative agreements, scholarships, fellowships, contracts of assistance, loans, loan guarantees, subsidies, insurances, payments for specified uses, donation agreements, and any other nonprocurement transactions between a Federal agency and a person.  A nonprocurement transaction at any tier does not require the transfer of Federal funds (2 CFR §180.970).

Notice.  A written communication served in person or sent by certified mail, return receipt requested, or its equivalent, to the last known street address, facsimile number or e-mail address of a party, its identified counsel, its agent for service of process, or any partner, officer, director, owner, or joint venturers of the party.  Notice, if undeliverable, must be considered to have been received by the addressee 5 days after being properly sent to the last address known by the agency (2 CFR §180.975).  

Official record.  The complete written file that provides the debarring or suspending official with the information necessary to determine what, if any, administrative action is needed.  The official record includes the transmittal letters of referral (including the referral record) from the regional forester and the forest supervisor; the name of the party(s) against whom action is being proposed; all documents or evidence supporting the cause(s) for debarment or suspension including written findings of fact from fact finding proceedings and written opposition to the proposed suspension and/or debarment from the respondent; lists of affiliates’ names; and evidence documenting affiliation.  Refer to section 83 for direction on the referral process.

Participant.  Any party who submits a proposal for or who enters into a covered transaction, including an agent or representative of a participant (2 CFR §180.980).

Person.  Any individual, corporation, partnership, association, unit of government, or legal entity, however organized.  See 2 CFR §180.985 for exceptions.

Preponderance of the evidence.  Proof by information that, compared with information opposing it, leads to the conclusion that the fact at issue is more probably true than not 
(2 CFR §180.990).

Principal.  (2 CFR §180.995).

1.  An officer, director, owner, partner, principal investigator, or other party within a participant with management or supervisory responsibilities related to a covered transaction; or

2.  A consultant or other party, whether or not employed by the participant or paid with Federal funds, who:

a.  Is in a position to handle Federal funds;

b.  Is in a position to influence or control the use of those funds; or,

c.  Occupies a technical or professional position capable of substantially influencing the development or outcome of an activity required to perform the covered transaction.

Respondent.  A party against whom an agency has initiated a debarment or suspension action (2 CFR §180.1000).

State.  State means (2 CFR §180.1005)

1.  Any of the states of the United States;

2.  The District of Columbia;

3.  The Commonwealth of Puerto Rico;

4.  Any territory or possession of the United States; or

5.  Any agency or instrumentality of a state.

Sub-contractor.  Any party of the recipient or cooperator engaged to perform a specific task as set forth in separate terms and conditions between the two parties.

Suspending Official.  The Chief is the official authorized to impose suspension 
(2 CFR §180.1010).  However, for FSM 1580 agreements the Chief has redelegated the authority to act as the suspending official to Deputy Chief or Associate Deputy Chief National Forest System (2 CFR §417.930(b)).

Suspension.  An action taken by a suspending official under 2 CFR §180 that immediately prohibits a party from participating in covered transactions and transactions covered under the Federal Acquisition Regulation (48 CFR chapter 1) for a temporary period, pending completion of an agency investigation and any judicial or administrative proceedings that may ensue.  A party so excluded is suspended (2 CFR §180.1015).

USDA.  Pursuant to 2 CFR §417 USDA means:

1.  U.S. Department of Agriculture debarring or suspending official; or

2.  U.S. Department of Agriculture official who is authorized to enter into covered transactions with non-Federal parties.

Voluntary exclusion or voluntarily excluded.  A party's agreement to be excluded under the terms of a settlement between the party and one or more agencies or the status of a party who has agreed to a voluntary exclusion.  Voluntary exclusion has Governmentwide effect (2 CFR §180.1020).
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