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11 - REQUESTS
11 - Exhibit 01

Flowchart of Initial Request Process



11.01 - Authority

(FSM 6270.1)

11.05 - Definitions
Agency records.  Records created or obtained by an agency or that are under the dominion and control of the agency.

Aggregate.  To combine multiple requests and process them as one when it is reasonable to believe that a requester is attempting to break a request into a series of related requests for the purpose of evading assessment of fees. 
Business submitter.  An individual or business entity which provides information about the business to the government.

Compelling need.  This standard includes a) an imminent threat to life or physical safety, b) loss of due process, c) urgency to inform the public about an actual or alleged Federal government activity, if made by an individual primarily engaged in disseminating information of public interest.

Date of receipt.  The date a request is received in the office (Washington Office, regional office, station, Area, supervisor office) responsible for the records responsive to the request.  If the request is not perfected when it is received, a new date of receipt is established when it is perfected.
Expedited processing.  When a requester has established a compelling need for the information, the request is processed quickly and out of sequence.
Freedom of Information Act (FOIA) request.  A written request for agency records that reasonably describes the records sought is a FOIA request whether or not it references the FOIA.
Glomar response.  A response to a FOIA request that neither admits nor denies the existence of any responsive records on a specifically identified individual other than the requester; the disclosure of which would constitute an invasion of personal privacy.

Official record.  Any record made or received in the transaction of government business, and determined to be suitable for preservation because of the informational or evidential value it contains.
Perfected.  A request is perfected when it:
a.  Is received in writing,
b.  Clearly describes the records sought, and
c.  Contains a statement about willingness to pay unless a fee waiver is granted.
Personal records.  Records maintained outside of agency records by agency employees and used for individual purposes and not widely shared.

Public interest.  Under FOIA the public interest is limited to the kind of public interest for which Congress enacted the Freedom of Information Act.  That interest is in “shedding light on an agency’s performance of its statutory duties.”  No other public interest is cognizable under FOIA.
Record.  Official agency materials made or received by the Forest Service in conducting public business and preserved or appropriate for preservation as evidence of the organization, functions, policies, decisions, procedures, operations, or other activities of the government, or because of the informational value of the data in them.  
Redact.  To protect information pursuant to a FOIA exemption by removing or obscuring portions of agency records responsive to a FOIA request.
Segregate.  To release portions of each record as appropriate under FOIA; rather than withholding the entire record.
11.1 - Review the Request

Read the request carefully.  Answer the following questions before processing further:

1.  What records does the requester seek?

a.  Are the records adequately described?

b.  Do you need to contact the requester for clarification of the request?

c.  Is a date range for responsive records specified?

2.  Are the records sought Forest Service records?

3.  Where are the records located?  Which office and staff?

4.  Are there any special processing concerns (format, expedited processing, fee waiver, companion litigation)?

5.  What is the estimated volume of responsive records?

6.  Is this a request for records or is it questions to which the author is seeking answers?  
Do not respond to questions in the context of a FOIA response; refer questions to the appropriate program staff for response.
11.2 - Log in the Request

FOIA Coordinators shall maintain a log of all written FOIA requests (FSM 6270.42d).  The log should contain the date of the request, the date the request was received, the date the request was perfected, the requester’s identity, the subject of the request, the program staff assignment, the date the response is due, the date of the response, information related to fees and fee waivers, a list of the exemptions applied, and disposition information.

Send the requester an acknowledgement.  The acknowledgment may also seek clarification of the request, respond to requests for expedited processing, or refer the request to another office.
11.3 - Search for Records
FOIA requires a search reasonably calculated to find responsive records.  Consider the description provided by the requester and your knowledge of agency records to help define areas to search.  A good beginning is to ask where the records would logically be located.  Also ask what office would be the office of record for the requested records.  For example, if a requester seeks all records on a certain contract for trail maintenance services, search in the acquisition staff records and not in the recreation staff records because responsive records, contracts, would most likely be in the acquisition staff records. 
All Forest Service records are subject to FOIA.  A record can be in any form or format, for example it could be handwritten, typed, video, audio, drawing, or photo among others.
FOIA requests capture only responsive records that exist at the time the search begins.  Thus, FOIA does not require creation of a record.  Nor does FOIA require that we update or in anyway revise or repackage responsive records.
Personal records maintained by employees are not subject to FOIA.  An example of personal records would be notes an employee took at a meeting for the employee’s own purpose and that are not official minutes of the meeting.  
11.4 - Make Fee Determination
FOIA requires the establishment of fees applicable to the processing of requests and payable by the requester, and of procedures and guidelines for determining when such fees should be waived.

The fee schedule for the Forest Service is established by the Title 7, Code of Federal Regulations (CFR) Part 1, Subpart A, Appendix A.
The basic standard for fees is the actual cost of the processing.
11.41 - Chargeable Services and Associated Charges
Subject to the criteria set forth in section 11.43, under FOIA, fees may be assessed for services such as search, duplication, and review.  Refer to Title 7, CFR Part 1, Subpart A, Appendix A for the latest rates and direction.

Aggregate and assess fees as if it were a single request, when it is reasonable to believe that the requester is attempting to break a request down into a series of related requests for the purpose of evading assessment of fees.  
11.42 - Circumstances Under Which Not to Charge Fees
Do not charge fees:
1.  For the first 100 pages of records and the first 2 hours of manual search time or the equivalent value of computer search time except for requests seeking records for a commercial purpose.

2.  When the fee is $25 or less.

3.  For time spent resolving legal or policy issues.

4.  For normal postage cost.

5.  For duplication when requesters provide their own copying equipment.
6.  For additional search time resulting from our failure to maintain records in a reasonably accessible manner.

7.  For the salary of a person duplicating as that has been factored into the per page charge for duplication.
11.43 - Category of Requester
The Act establishes four categories of requesters:

1.  Commercial use requesters (sec. 11.43a);

2.  Educational and noncommercial scientific institutions (sec. 11.43b);

3.  Representatives of the news media (sec. 11.43c); and

4.  All other requesters (sec. 11.43d).

11.43a - Commercial Use Requesters
A commercial use requester seeks information to further the commercial, trade, or profit interests of the requester or the person on whose behalf the request is made.  Determine whether the requester properly belongs in this category and whether the documents will be put to commercial use. 
These requesters pay for all searches, all reviews, and all duplication.  
11.43b - Educational or Noncommercial Scientific Institution Requesters

Requesters must show that the request is authorized by and under the auspices of an eligible institution and the records are not sought for commercial use, but for furtherance of scholarly or scientific research.  Requesters seeking records in furtherance of their own educational purposes, for example, completion of degree requirements or research for a class project, do not meet this standard.

An eligible educational institution refers to a preschool, public or private elementary or secondary school, an institution of graduate higher education, an institution of undergraduate higher education, an institution of professional education, or an institution of vocational education, which operates a program or programs of scholarly research.

An eligible noncommercial scientific institution refers to an institution not operated on a commercial basis and operated solely to conduct scientific research intended to promote any product or industry.  

These requesters pay for duplication after the first 100 pages. 
11.43c - Representatives of News Media

A representative of the news media is any person actively gathering news for an entity that is organized and operated to publish or broadcast news about current events of interest to the public.  News media includes television or radio stations broadcasting to the public at large and publishers of periodicals that disseminate news and make products available for purchase or subscription by the general public.  "Freelance" journalists may be regarded as working for a news organization if they can demonstrate a solid basis for expecting publication through that organization, even though not actually employed by it.
These requesters pay for duplication after the first 100 pages.
11.43d - All Other Requesters

Any requester that does not fit into any of the categories above is in this category.

These requesters pay for search beyond the first 2 hours and duplication after the first 100 pages.
LEVEL OF FEE CHARGES FOR EACH CATEGORY OF REQUESTER

	
	Requester
	Search
	Review
	Duplication

	1.
	Commercial Use
	Yes
	Yes
	Yes

	2.
	Educational and Noncommercial Scientific Institution
	No
	No
	*Yes

	3.
	Representatives of News Media
	No
	No
	*Yes

	4.
	All Others (Do not fit into the other three categories)
	**Yes
	No
	*Yes

	*Do not charge for the first 100 pages.

**Do not charge for the first 2 hours of manual or the equivalent computer search time. 


11.44 - Instances Where Photographic Reproductions May Be Provided Free

1.  To press, radio, or television, representatives for dissemination to the general public.

2.  To state and local governments performing a function that will help accomplish an objective of the Department of Agriculture.

11.45 - Discretionary Waiver of Fees or Reduction of Charges
If disclosure will primarily benefit the general public and is not primarily in the commercial interest of the requester, fees may be waived or reduced, regardless of whether a requester sought a waiver or reduction of fees.
11.46 - Request for Waiver or Reduced Fees
Any requester may apply in writing for a waiver of the fees associated with processing a request.  Consider requests for a fee waiver or reduction of fees on a case-by-case basis.

1.  Information necessary to a fee waiver determination includes:

a.  Requester name or identity;

b.  If the requester is a group or an organization, its purpose(s);

c.  A specific description of the requested records;

d.  The use(s) for which the records are sought;

e.  The manner in which the requested records are expected to benefit primarily the general public;

f.  The segment or portion of the public and/or geographic area expected to benefit from the records sought; and,

g. Whether, to the requester’s knowledge, the requested records are available from any other source.

2.  If the requester has neither addressed the fee waiver criteria nor met all the fee waiver criteria initially, seek additional information from the requester and suggest the requester furnish:

a.  Documents that substantiate the requester’s stated qualifications;

b.  An explanation of how the requester used records received under a previous fee waiver; and
c.  Information about whether the requester will use the records to generate income.

11.46a - Factors to Consider When Determining Whether to Waive or Reduce Fees
1.  The subject matter of the request, that is, whether the subject of the requested records concerns “the operations or activities of the government.”
a.  Are the requested agency records actually about identifiable Forest Service operations or activities?  Examples that are about such activities include records related to grazing permits, forest plans, budget documents, government contracts, and special uses.  Examples that are not about such activities include letters received during notice and comment, notices of intent to sue under the Endangered Species Act, and citizen letters to the agency.
b.  To meet this criterion records must not be requested for their intrinsic informational value.

2.  The informative value of the information to be disclosed, that is, whether disclosure of the records is “likely to contribute” to an understanding of government operations or activities.

a.  Are the records meaningfully informative about specific Forest Service activities?  For example, what is the value of an audio tape when a transcript of the tape has been released?  Records that would be meaningfully informative include vacancy files, contracts, information from the Chief; those that would not include those already in the public domain.

b.  Ask what insight the record provides about what the Forest Service does.  Do the records shed light on government operations or activities?
3.  The contribution to an understanding of the subject by the general public likely to result from disclosure, that is, whether disclosure of the requested records will contribute to “public understanding” of government operations or activities.

a.  How will the information be made available to the public at large?  How will it be made available to a reasonably broad audience?  How will the requester disseminate the information?  Passive availability is not enough.

b.  Does the requester have the knowledge and expertise to synthesize and analyze the requested information?  What is the requester’s expertise in the subject matter of the requested records?  Can the requester effectively convey the results of the synthesis and analysis?  Simply providing duplicates of the records to members of the public is insufficient to meet the criterion.
4.  The significance of the contribution to public understanding, that is, whether disclosure of the requested records is likely to contribute “significantly” to the public understanding of government operations or activities.
a.  Will the information enhance public understanding of the subject matter of the request?

b.  Does disclosure increase or promote public understanding of the subject matter?  Does it do so significantly?
5.  The existence and magnitude of a commercial interest, that is, whether the requester has a commercial interest that would be furthered by the requested disclosure.

6.  The primary interest in disclosure, that is, whether the magnitude of the identified commercial interest of the requester is sufficiently large, in comparison with the public interest in disclosure, that disclosure is primarily in the commercial interest of the requester.

11.47 - Other Considerations for Waivers of Fees and Charges 

Granting a fee waiver to a requester does not guarantee that the requester will qualify for the next fee waiver requested.  Fee waivers are determined on a case-by-case basis.  
If a requester has previously been delinquent, determine fees for any new request and require full payment before processing that request.   

Requesters pay for search time even if the search produces no responsive records.  

If a requester owes fees, the fees must be paid before processing any further request.  
11.48 - Payment of Fees

If costs exceed $250, require the requester to pay a minimum of 50 percent of the estimated fee before the material is reproduced.  Otherwise, bill requesters when the requested material is furnished, using the Bill for Collection created by the Financial Management Staff.  The Bill for Collection informs the requester how and whom to pay.  
11.49 - Content of Fee Waiver Denial Letters

Denials of requests for waiver or reduction of fees shall:

1.  Analyze each fee waiver factor; clearly state whether each factor is met; explain the reason(s) for denial.

2.  Inform the requester of the right to appeal to the Chief (36 CFR 200.11 and FSM 6271.2).

3.  Indicate that an appeal must be in writing and be received by the Chief within 45 days of the date of the denial letter.

4.  Give the name and title or position of the employee responsible for the denial (the official who signs the letter, FSM 6271.3).
11.5 - Evaluate the Records

Evaluate the records by analyzing the answers to the following:

1.  Are the records responsive to the request?
a.  Are they in the correct timeframe?

b.  Are they on the correct topic?

c.  Do they conform to the requester’s description?

2.  Are there segregable portions? 

3.  Do any of the records originate with another Federal agency?  Should the records be referred to that agency?

11.6 - Determine Applicable Exemptions
The Freedom of Information Act (FOIA) directs that Federal records and documents shall be made available upon request, unless they fall under one of the nine enumerated exemptions provided by 5 U.S.C. 552(b).

Exhibit 01 contains a brief description of each exemption.

Exhibit 02 summarizes potential applications of the exemptions most commonly used in the Forest Service.

Exercise judgment and apply exemptions on a case-by-case basis.
11.6 - Exhibit 01

FREEDOM OF INFORMATION ACT EXEMPTIONS

Exemptions 2, 3, 4, 5, 6, and 7 are used most frequently in the Forest Service.

Release a record to the public unless it falls under one of the following nine exemptions:
Exemption 1.  Classified records related to national defense or foreign policy matters required by executive order to be kept secret.

Exemption 2.  Matters related solely to agency internal personnel rules and practices. Exemption 2 applies to:
a.  Internal matters of a relatively trivial nature, commonly referred to as "Low 2," and
b.  Substantial internal matters, the disclosure of which would risk circumvention of statute or agency regulation, commonly referred to as "High 2."
Exemption 3.  Information prohibited from disclosure by another statute only when one of two requirements are met:
a.  The other statute requires that the matters be withheld from the public in such a manner as to leave no discretion on the issue, or

b.  The other statute establishes particular criteria for withholding or refers to particular types of matters to be withheld.  

Exemption 4.  Trade secrets and commercial or financial information that is obtained from a person and that is privileged or confidential, for which release might either:

a.  Cause substantial harm to the competitive position of the business submitter, or

b.  Impair the Government's ability to obtain necessary information in the future.
Exemption 5.  Inter-agency or intra-agency memorandums or records that are not available by law to a party other than an agency in litigation with the agency.  Privileges included in this exemption, among others, are:
a.  Deliberative Process Privilege.
b.  Attorney - Client Privilege.
c.  Attorney -Work Product Privilege.
11.6 - Exhibit 01--Continued

Exemption 6.  Personnel, medical, or similar files for which disclosure would be a clearly unwarranted invasion of personal privacy.  Balance the privacy interest in the information against the insight the information provides about agency operations.
Exemption 7.  Records or information compiled for law enforcement purposes, if disclosure:
a.  Could reasonably be expected to interfere with enforcement proceedings;
b.  Would deprive a person of a right to a fair trial or an impartial adjudication;
c.  Could reasonably be expected to constitute an unwarranted invasion of personal privacy;

d.  Could reasonably be expected to disclose the identity of a confidential source, including a State, local, or foreign agency or authority or any private institution which furnished information on a confidential basis, and, in the case of a record or information compiled by a criminal law enforcement authority in the course of a criminal investigation, or by an agency conducting a lawful national security intelligence investigation, information furnished by a confidential source;
e.  Would disclose techniques and procedures for law enforcement investigations or prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if such disclosure could reasonably be expected to risk circumvention of the law; or

f.  Could reasonably be expected to endanger the life or physical safety of any individual. 

Exemption 8.  Protects certain records of agencies that regulate or supervise financial institutions.

Exemption 9.  Covers geological and geophysical information and data, including maps, concerning wells.

11.6 - Exhibit 02

APPLYING FOIA EXEMPTIONS 2, 3, 4, 5, 6, AND 7
(Note:  The following are general guidelines only.  See FSH section cited for further direction.)
	
	If the Record: 
	Then Apply Exemption:
	And Take The Following Action: 

	INTERNAL PERSONNEL RULES AND PRACTICES

	1
	Discloses names & duty addresses (Personnel Lists) 5 CFR 293.311.
	2 (Low) (sec. 11.61) and 6 (sec. 11.65 )
	Usually release

	2
	Discloses computer access telephone numbers and passwords (Department Manual 3140-1, ADP Security Manual). 
	2 (High) (sec. 11.61)


	Withhold computer access telephone numbers and passwords.

	3
	Discloses interview questions for potential employment.
	2 (High) (sec. 11.61)
	Withhold interview questions

	PROPOSED, ENDANGERED, AND THREATENED SPECIES AND/OR THEIR HABITAT

	4
	Discloses location, nesting sites, or other information regarding threatened or endangered species.
	No exemption applies
	Release unless borders National Park; if so, check with FOIA coordinator

	PATENTS

	5
	Is from patent application.
	3 (sec. 11.62)
	Do not release

	6
	Relates to invention for which patent has not yet been filed.
	3 (sec. 11.62)
	Do not release

	7
	Presents scientific conclusions closely related to Forest Service decision to apply for patent.
	3 (sec. 11.62)
	Do not release

	CULTURAL RESOURCES

	8
	Discloses nature or location of archaeological or historic resources.
	3 (sec. 11.62)

	Do not release

	9
	Would not pose risk or harm to resources if released, or would further the purposes of Archaeological Resources Protection Act or National Historic Preservation Act.
	No exemption applies

Review Exemption 3 (sec. 11.62)
	Release

	10
	Is requested by State Governor provided requests meet certain provisions and commitments of confidentiality.
	3 may apply

(sec. 11.62)
	Release

	COMMERCIAL, FINANCIAL, AND TRADE INFORMATION

	11
	Discloses commercial or financial information or trade secrets for which release could (1) cause substantial harm to submitter's competitive position, or (2) impair Government's ability to obtain future information.
	4 (sec. 11.63)
	Do not release

	12
	Is marked "Proprietary," but contains no confidential financial or commercial information or trade secrets.
	No exemption applies

Review Exemption 4 (sec. 11.63)
	Release 


11.6 - Exhibit 02--Continued

	
	If the Record: 
	Then Apply Exemption:
	And Take The Following Action: 

	13
	Is provided by private interests to meet legal requirements for procurement and is incorporated into the contract.
	No exemption applies

Review Exemption 4 (sec. 11.63)
	Release 

	14
	Business information supplied voluntarily to Forest Service.
	4 (sec. 11.63)
	Do not release

	15
	Includes statements on sales, volume of business, investments, and profits and losses submitted by business at request of agency, but not required.
	4 (sec. 11.63)
	Do not release

	16
	Contains a business submitter’s raw scientific data and conclusions.
	4 (sec. 11.63)
	Do not release

	TIMBER SALES

	17
	Provides data on cost and selling values from timber-sale purchases for use in timber appraisal, and provides information about purchases in rate redetermination or other purposes related to timber sales.
	No exemption applies Review Exemption 4 (sec. 11.63)
	Release

	18
	Gives total points scored by board on contract awards, but not individual scores by board member.
	No exemption applies

Review Exemption 4 (sec. 11.63)
	Release 

	19
	Lists bidders’ names and addresses.
	No exemption applies

Review  Exemption 4 (sec. 11.63)
	Release names and addresses 

	20
	Gives bottom line price figures.
	No exemption applies

Review Exemption 4 (sec. 11.63)
	Release prices

	21
	Gives appraisal information before sale is reviewed and approved.
	5 (sec. 11.64)
	Do not release

	22
	Includes management plan inventory data (plot cards, summary sheets, and type and condition class maps) before they are checked and ready for use.
	5 (sec. 11.64)
	Do not release

	RECORDS OF POLICY DELIBERATIONS AND DECISIONMAKING

	23
	Estimates engineering costs for construction or maintenance work before bids are opened and read (except for sale-purchaser road construction and maintenance in timber sale reports and appraisals).
	5 (sec. 11.64)
	Withhold estimates

	24
	Records deliberations in policy determination.
	5 (sec. 11.64)
	Withhold deliberations

	25
	Contains letters and reports from contract consultants whose recommendations are integrated into agency’s decisionmaking process.
	5 (sec. 11.64)
	Withhold recommendations


11.6 - Exhibit 02--Continued

	
	If the Record: 
	Then Apply Exemption:
	And Take The Following Action: 

	26
	Is a final agency decision or policy.
	5 may not apply

(sec. 11.64)
	Release

	27
	Is an EIS, EA, or FONSI (40 CFR, sec. 1506.6(f)). 
	5 may not apply

(sec. 11.64)
	Release

	LAND SALE, EXCHANGE, AND ACQUISITION

	28
	Must be furnished to landowner under Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970.
	5 may not apply

(sec. 11.64)
	Release

	29
	Gives appraisal report or appraised value released by Justice Department for condemnation case.
	5 may not apply

(sec. 11.64)
	Release

	30
	Gives total values and inventory data before approval of appraisal.
	5 (sec. 11.64)
	Do not release

	31
	Gives appraisal report on selected land before approval of land exchange.
	5 (sec. 11.64)
	Do not release

	32
	Provides approved appraisal report on offered land before consent by exchange proponent.
	5 (sec. 11.64)
	Do not release

	33
	Provides approved appraisal report after publication of notices in local newspaper, but prior to issuance of decision.
	5 (sec. 11.64)
	Do not release

	34
	Provides approved appraisal report after decision memorandum is signed.
	5 may not apply 

(sec. 11.64)
	Release

	35
	Gives agency approved values and/or approved appraisal reports for land purchases before 

property owner delivers acceptable option or deed to Government.
	5 (sec. 11.64)
	Do not release


11.6 - Exhibit 02--Continued

	
	If the Record: 
	Then Apply Exemption:
	And Take The Following Action:  

	PRIVATE INFORMATION ABOUT INDIVIDUALS

	36
	Contains information of a private, intimate nature about individuals that would be a "clearly unwarranted invasion of privacy" if disclosed. (5 CFR 293.311)

EXAMPLES:
· place and date of birth;
· age;
· marital status;
· home address and telephone number;
· personal email addresses;

· details of health and insurance benefits;
· promotion recommendations;
· supervisory assessments of professional conduct and ability;
· information provided by a reference;
· prior employment unrelated to employee's occupation;
· primary and secondary education;
· allegations of misconduct or arrest;
· military service number;
· matters not pertinent to employee's duties;
· Social Security number;

	6 (sec. 11.65)
	Do not release


11.6 - Exhibit 02--Continued

	
	If the Record: 
	Then Apply Exemption:
	And Take The Following Action:  

	37
	Gives information about individuals which the Office of Personnel Management has declared public information (5 CFR 293.311). 
EXAMPLES:
· name;
· present and past grades;
· present and past salary rates (including performance awards or bonuses);
· incentive awards, merit pay amount, Meritorious or Distinguished Executive ranks, and allowances and differentials (Do not release deduction or  withholding information);
· present and past duty stations (including room numbers, shop designations, or other information about buildings or places of employment);
· position descriptions, job elements, and performance standards; 
· sanitized copy of resume or other application format of successful applicant for job
	6 may not apply

(sec. 11.65)
	Release

	38
	Performance appraisals.
	6 (sec. 11.65)
	Do not release

	39
	Information about Permittees -  
	6 may apply.  (sec. 11.65)
	Determine treatment on a case-by-case basis examining requirements of state law regarding land records

	40
	If a request is formulated in such a way that even acknowledgement of the existence of responsive records would invade the subject’s privacy, then that privacy can be protected by refusing to confirm or deny that responsive records exist.  
	6 (sec. 11.65), Glomar (sec. 11.67)
	Refuse to confirm or deny records exist.

	LAW ENFORCEMENT RECORDS AND INFORMATION

	41
	Would interfere with active law enforcement proceedings or civil and administrative actions (for example, by harming Government's case for pending or likely litigation, or by alerting subject to existence of investigation).
	7(A) (sec. 11.66)
Glomar (sec. 11.67) 
	Do not release or if Glomar, refuse to confirm or deny records exist.

	42
	Relates to completed law enforcement proceeding. 
	7(A) may not apply

(sec. 11.66)
	Release unless another part of (b)(7) applies


11.6 - Exhibit 02--Continued
	
	If the Record: 
	Then Apply Exemption:
	And Take The Following Action:  

	43
	Would cause prejudicial publicity before trial and deprive individual or governmental organization of right to fair trial, or give unfair advantage to party in proceeding.
	7(B) (sec. 11.66)
	Do not release

	44
	Contains information about individuals that is personal if release could reasonably be expected to be an unwarranted invasion of privacy.
	7(C) (sec. 11.66)
	Do not release

	45
	Contains information about individuals that is personal when release is warranted for public interest.
	7(C) may not apply

(sec. 11.66)
	Release

	46
	Contains information found in law enforcement files about a specifically named individual or individuals to the extent that even acknowledgement of the existence of responsive records would be a “clearly unwarranted invasion of privacy” if disclosed. 
	7(C) (sec. 11.66), Glomar (sec. 11.67)
	Refuse to confirm or deny records exist

	47
	Would disclose confidential sources or information provided by such sources in civil and criminal law enforcement investigations.
	7(D) (sec. 11.66)
	Do not release

	48
	Would disclose investigation techniques and procedures that are not routine and not generally known outside the Government (example, records about techniques used to prevent collusive bidding for NF timber).
	7(E) (sec. 11.66)
	Do not release

	49
	Would endanger life or physical safety of any individual
	7(F) (sec. 11.66)
	Do not release

	50
	Radio frequencies used primarily for law enforcement.
	2 (low) (sec. 11.61) or 

7 (E) & (F) (sec. 11.66)
	Do not release

	51
	Includes documents related to an accident investigation which are considered as attorney work product according to DR 2510, section 7c, and if released could damage the Government's defense in claims.
	5 (sec. 11.64)
	Do not release

	52
	Includes witness statements or other documents which would impinge on an individuals' privacy. 
	5, 6, 7 

(sec. 11.64, 11.65, 11.66)
	Do not release.  Consider survivor privacy.  

	53
	Summarizes certain information from investigation documents for incidents of high public and/or media interest when release of such information has been approved by appropriate officials.
	5 may have been waived 

(sec. 11.64)
	Release

	54
	Position descriptions, job elements, and performance standards release of which would not interfere with law enforcement programs or severely inhibit agency effectiveness. 
	6 and 7 may not apply (sec 11.65, 11.66)
	Release


11.61 - Exemption 2

This exemption protects from disclosure material related solely to agency internal personnel rules and practices.  Exemption 2 includes two distinct categories of information:

1.  Internal matters of a relatively trivial nature sometimes referred to as "low 2."  Examples of material covered include radio frequencies, parking space assignments, and file codes.
2.  More substantial internal matters the disclosure of which would risk circumvention of a legal requirement, sometimes called "high 2."  Examples of material covered include crediting plans, vulnerability studies, and computer access codes.
11.62 - Exemption 3

This exemption protects from disclosure information specifically exempted by statute other than 5 U.S.C. 552(b)(3).  State statutes are generally not applicable.

11.62a - Patents

Exemption 3 prohibits disclosure of information on any invention until a patent application is granted.
11.62b - The Archaeological Resources Protection Act of 1979 (16 U.S.C. 470hh)
This Act prohibits the disclosure of information about the nature and location of archeological resources, except when:
a.  Disclosure furthers the purposes of the Act or presents no risk of harm to the resources.
b.  Disclosure is to a State Governor and is about cultural resources, provided the State request meets certain provisions and commitments of confidentiality.
11.62c - The National Historic Preservation Act (16 USC 470 w-3)

This Act applies to information pertaining to the location, character, or ownership of historic resources.  It requires Federal agencies to consult with the Secretary of the Interior if it is determined that disclosure may:
a.  Cause significant invasion of privacy,

b.  Risk harm to the historic resource, or 

c.  Impede the use of a traditional religious site by practitioners.

11.62d - Cave Resources

The Federal Cave Resources Act of 1988 (16 U.S.C. 4301-4309) prohibits the disclosure of information concerning the specific location of any significant cave, unless the Secretary of Agriculture or the Secretary of the Interior (as appropriate) determines that the disclosure of such information would further the purposes of the Act, and would not create a substantial risk of harm to, theft from, or destruction of the cave.  The Secretary may make available information regarding significant caves upon written request by Federal and State governmental agencies and bona fide educational and research institutions.
11.62e - Whistleblower Protection

The Whistleblower Protection Act of 1989 (5 U.S.C. 1201 et seq.) prohibits the disclosure of information related to whistleblower complaints by Federal employees.  Several other Federal statutes also provide whistleblower protection through specific provisions related to confidential information.

11.62f - Contract Proposals

The Federal Property and Administrative Services Act of 1949, as amended, (40 U.S.C. 471) prohibits the release of a contractor’s proposal in response to a solicitation by the Federal Government for a competitive proposal, except for the provisions set out by the Government that are incorporated into or referenced in the contract.
11.63 - Exemption 4

This exemption prohibits disclosure of trade secrets and commercial or financial information obtained from a person for which release might:

1.  Cause substantial harm to the business submitter’s competitive position.  In exempting a record under this provision, be prepared with extensive information to demonstrate the "substantial harm." The business submitter should provide much of the information needed to meet this standard.  Be able to show that the submitter customarily maintains this information in confidence.  The submitter must explain fully all grounds upon which it opposes disclosure.  See Exhibit 05 for questions to provide to the business submitter.
2.  Impair the Government's ability to obtain necessary information in the future.  Information exempted under this standard must relate to a decisionmaking function and must be furnished voluntarily to the Forest Service.  This exemption does not apply to information supplied by private interests to meet legal requirements, such as information submitted in a contract proposal.
3.  Cause harm to an identifiable private or governmental interest.
11.63a - Guidelines in Applying Exemption 4

1.  Records marked with a restrictive term, such as “Proprietary,” are not necessarily exempt from release and must be reviewed against the provisions of this exemption.

2.  Pursuant to Executive Order 12600, promptly notify the business submitter of a FOIA request that captures business information, and if appropriate, provide the business submitter an opportunity to respond to the questions in exhibit 01.  Specify the date, typically 7 to 14 days after notification is sent, by which you need the submitter’s response.  The submitter’s response should describe and explain in detail the bases for wanting the information withheld.
3.  Provide the business submitter the responsive records marked as you intend to release them.  That will help the submitter understand the need to segregate the information and to concentrate on the portions to be withheld.

4.  On a case-by-case basis, use the business submitter’s answers to the questions in exhibit 01 to determine if release of the information would cause substantial harm to the submitter's competitive position or to the Government's ability to obtain information in the future.
5.  If the agency decision is to disclose any of the submitter's records, provide the submitter with notice prior to the disclosure date, in order that the business submitter may consider the matter for possible judicial intervention.
6.  The threshold requirement for application of Exemption 4 is that the information be received from a person who is not a federal employee.  
11.63a - Exhibit 01
QUESTIONS TO AID IN APPLICATION OF EXEMPTION 4

Under Exemption 4, information may not be released if it would cause substantial harm to the competitive position of the business submitter.  Send the following questions to the business submitter for response.  Use the responses to help determine whether or not the exemption applies:
Confidentiality

1.  Does your firm continue in the same business or in a substantially similar business to which the commercial or financial information is relevant?

2.  How would divulging each item of commercial or financial information reveal the basis or method of operation of your business?

3.  Given the age of the information, what information remains to be of continued commercial vitality or value?

4.  Are any subcontractors listed in the subject records currently associated with your business?  Is all commercial or financial information associated with any such subcontractors current?

5.  How would disclosure of the information affect the government’s ability to obtain similar data from your firm in the future?

Existence of Competition

1.  Describe the current market in which your business is involved.

2.  Who are the successful businesses involved in the market described above?

3.  Indicate the specifics of how the disclosure of the information will harm your competitive position.
Substantial Competitive Injury

1.  Describe the nature of your business and how particular commercial or financial information could be used by a competitor to injure your business.

2.  Would release of the information allow competitors advantageous insight into your firm’s business operations?  If so, explain how and why.

3.  Could a competitor construct a theoretical model of your firm’s cost and profit?
11.64 - Exemption 5

This exemption protects from disclosure inter-agency or intra-agency memorandums or letters which would not be available by law to a party, other than an agency, in litigation with the agency.  Incorporated in Exemption 5 are three primary privileges:  the deliberative process privilege, the attorney work-product privilege, and the attorney-client privilege.  These privileges are detailed in sections 11.64a through 11.64c.  However, other privileges such as the self-critical analysis privilege are also incorporated into the exemption.
11.64a - Deliberative Process Privilege
The deliberative process privilege prevents injury to the quality of agency decisions.  Three policy purposes constitute the bases for the deliberative process privilege:

1.  To encourage open, frank discussions on matters of policy between subordinates and superiors;

2.  To protect against premature disclosure of proposed policies before they are adopted; and

3.  To protect against public confusion that might result from disclosure of reasons and rationales that were not in fact ultimately the grounds for an agency’s action.

For the deliberative process privilege to apply, three requirements must be met:

1.  The communication must be inter- or intra-agency;
2.  The communication must be predecisional, that is, antecedent to the adoption of an agency policy; and
3.  The communication must be deliberative; that is, a direct part of the deliberative process that makes recommendations or expresses opinions on legal or policy matters.

Documents that are commonly protected by the deliberative process privilege include advisory opinions, recommendations, and deliberations comprising part of a process by which governmental decisions and policies are formulated.  These documents may also include briefing materials, and drafts.
Any discretionary decision to disclose information otherwise protected under the Freedom of Information Act (FOIA) should be made only after full and deliberate consideration of the agency interests affected by disclosure of the information.
Evaluate the content and context of the records.
In general, Exemption 5 does not protect factual information unless it is "inextricably intertwined" with policymaking matters and, therefore, disclosure would reveal or impinge on agency deliberations.
Not all opinions, recommendations, and advice are exempt; rather, they must be in records generated as part of a process leading to a decision or policy.

11.64b - Attorney Work-Product Privilege
The attorney work-product privilege protects records prepared by an attorney or at an attorney’s direction in contemplation or anticipation of litigation, including administrative proceedings.
For example, the privilege applies to: 
1.  Records of law enforcement investigations, when the investigation is based upon specific wrongdoing and represents an attempt to obtain evidence and build a case against the suspected wrongdoer.
2.  Information shared with a party holding a common legal interest with the agency.
11.64c - Attorney-Client Privilege
The attorney-client privilege protects confidential communication between an attorney and a client relating to a legal matter for which the client has sought professional advice.  The privilege applies to facts divulged by a client to an attorney and to communications between attorneys which reflect client-supplied information.
11.65 - Exemption 6

This exemption protects against disclosure of information about individuals in “personnel and medical files and similar files” when release would constitute a “clearly unwarranted invasion of personal privacy.”
The threshold requirement is that the records requested must fall within “personnel and medical files and similar files.” These terms are interpreted broadly and generally include any record that contains information about an individual.
Next, determine whether release of the records at issue would constitute a “clearly unwarranted invasion of personal privacy.”  This determination requires a balancing the public's right to disclosure against the individual’s right to privacy.
Assess the privacy interest by ascertaining whether a protectable privacy interest exists that would be compromised by disclosure.  Ask whether there is any expectation of privacy relative to the information sought.  Remember, Exemption 6 encompasses “survivor “privacy; therefore, it is permissible to withhold information about a survivor’s decedent if the information is graphic and release of the graphic information implicates the privacy of the survivor.  For example, withhold graphic descriptions in an autopsy report if release would violate the privacy interest of surviving family members.

Assess the public interest by asking whether the requested information sheds light upon the agency’s performance of its statutory duties.
Then, weigh the privacy interest against the public interest.

If no public interest exists, withhold the information.
If no invasion of privacy would occur, release the requested data.  Refer to section 11.7 regarding Glomarization.
11.65b - Information Not Protected by Exemption 6

The Office of Personnel Management has determined that certain records about federal employees are public information which should be released to a requester without question.  These records are listed in section 11.6, exhibit 02, item number 37.
Withhold from third parties all information about an employee's personal life and family status, unless the individual concerned gives written consent for release.

11.66 - Exemption 7

The Freedom of Information Reform Act of 1986 broadened FOIA exemptions to encompass records compiled for law enforcement purposes.  To apply Exemption 7 there must be a reasonable possibility that one or more of the consequences outlined in sections 11.66a through 11.66f will result from disclosure.

11.66a - (7)(A) Interference With Law Enforcement

This exemption applies to investigative records of active law enforcement proceedings, including civil and administrative actions.  For example, units may withhold records of an ongoing investigation about a potential Government employee if release could interfere with the investigation.  Once the enforcement proceeding is completed, Exemption (7)(A) no longer applies although other exemptions may.
11.66b - (7)(B) Deprivation of Right to Fair Trial

Exemption (7)(B) protects the rights of private persons.  It typically applies to material that, if released, would cause prejudicial publicity in advance of a trial, or give an unfair advantage to a party in an adversarial proceeding.

11.66c - (7)(C) Unwarranted Invasion of Personal Privacy

This exemption protects personal information in law enforcement records; it is similar to Exemption 6.  If information could reasonably be expected to constitute an unwarranted invasion of personal privacy, it should be withheld.  This standard is lower than the Exemption 6 standard because the invasion of privacy does not have to exist clearly, but to exist reasonably.  Also it may be applied in a more categorical way.  When deciding whether the exemption applies, balance the individual's right to privacy against the public's interest in having the material available.  Refer also to section 11.67 regarding Glomarization and to section 11.05 for a definition of public interest.

11.66d - (7)(D) Disclosure of Confidential Sources or Information They Provided

This exemption deals solely with civil and criminal law enforcement.  In most civil and criminal law enforcement cases, it is proper to withhold names, addresses, and other identifying information about citizens who submit reports or complaints of possible violations of law.

11.66e - (7)(E) Disclosure of Techniques and Procedures

This exemption protects records from release if they would:

1.  Disclose investigative techniques and procedures for law enforcement investigations or prosecutions, or

2.  Disclose guidelines for law enforcement investigations or prosecutions when disclosure could reasonably be expected to risk circumvention of the law.
11.66f - (7)(F) Endangering Individuals
This exemption applies to records when their disclosure would endanger the life or physical safety of any individual.
11.67 - Glomarization Procedure

If a request is formulated in such a way that even acknowledgement of the existence of responsive records would invade an individual’s privacy then the person’s privacy can be protected by refusing to confirm or deny that responsive records exist.  For example, when a request is focused on records about an identifiable individual and the records are particularly sensitive, such as an investigation report or records related to the counseling of an individual by the Employee Assistance Program, prepare a Glomar response.  A Glomar response is most often used in conjunction with Exemption 6 (sec. 11.65) and 7C (sec. 11.66c).
This approach is proper when mere acknowledgment of the existence of records would be tantamount to disclosing an actual record the disclosure of which would constitute a clearly unwarranted invasion of personal privacy.  This response is only effective when given consistently for a distinct category of requests.  If it were to become known that the Agency gives a Glomar response only when records do exist and gave a “no records” response otherwise, then the purpose of this special approach would be defeated.
11.67a - Example of the Substantive Portion of a Glomar Response

The following example may be used when providing a Glomar response to a requester:

You have made a request for law enforcement investigation records on (a) specifically named individual(s), other than yourself.  Pursuant to Exemption 6 of the FOIA, lacking an individual’s consent, proof of death, or an overriding public interest, the agency can neither confirm nor deny the existence of Forest Service investigative records requested by a third party, on a specific named or identifiable individual, when even the acknowledgement of such records would likely cause an unwarranted invasion of an individual’s privacy, 5 U.S.C. 552(b)(6).
Under the FOIA, a first party requester is defined as the individual investigated, and whose name the investigation record is retrievable (filed) by.  A third party FOIA requester is defined as anyone, other than the individual investigated, who requests the investigation records.

The FOIA provides you the right to appeal this decision to neither confirm nor deny the existence of records responsive to your request.  [Add remainder of appeal paragraph] 
11.7 - Respond to the Request
11.71 - Response Time to Initial Requests
By letter, inform the requester of a determination to grant or deny the request, whether in full or in part, within the statutory timeframe, currently 20 working days; inform the requester of any conditions surrounding the granting or denial of the request, for example, payment of fees, and the approximate date upon which the agency will provide the requested records.  The records must be provided without delay.  Include the date of the request and the date of receipt in the response letter.
Use file code 6270-1 for a full release of records and file code 6270-1-1 for a denial of records.  If records are both released and withheld, it is a denial and requires 6270-1-1 as the file code.
The 20 working-day period begins the day following receipt of a perfected request.
A FOIA request captures responsive records in existence on the date the search for records begins.

11.72 - Extension of Response Time

In unusual circumstances, an extension of a total of 10 working days may be taken to respond to requests or appeals.  The 10-day extension may be divided between the initial request and appeal process, but in no event shall the total extension exceed 10 working days.
Unusual circumstances are limited to:

1.  Search for and collection of requested records from field offices or other establishments that are separate from the office processing the request;

2.  Search for, collection of, and examination of a voluminous amount of records for a single request; or

3.  Consultation with another agency, or another Forest Service unit, having a substantial interest in the determination of the request.

Consultation regarding policy or legal issues is not a basis for extension.  Negotiate any additional or different extension of time with a requester.  Confirm any agreement in writing and specify the time agreed upon.

11.73 - Failure to Meet Administrative Deadlines

Notify the requester in writing when unable to meet administrative deadlines.  State reasons for the delay and the date a determination will be provided.  Continue processing the request expeditiously.

11.74 - Authority to Sign Letter of Extension

See FSM 6271.3 for proper signing authority.  Regional Foresters, Station Directors, Area Director, Institute Director, Deputy Chiefs, WO Staff Directors, and Regional Special Agents in Charge, and Forest Supervisors (or their designated acting) are delegated the authority to sign a notification letter to a requester about time extensions.
11.75 - Other Items Regarding Response Letters

1.  Use appropriate file codes:
a.  6270-1 - full releases; general correspondence; or
b.  6270-1-2 - denials; no records.

2.  Do not respond to questions in a FOIA response.

3.  Provide one copy of the responsive records no matter what the format.

4.  Provide only records in existence at the time of the search for responsive records.  Do not create new records to respond to a FOIA request.

5.  If no records exist, the response should say that.

6.  Clearly, explain the bases for withholding and cite the exemption.

7.  Provide the following appeal rights if records are withheld or if no responsive records exist:
The FOIA provides you the right to appeal this decision to deny in part the release of one document.  Any appeal must be made in writing to the Chief, USDA, Forest Service, Mail Stop 1143, 1400 Independence Avenue, SW, Washington, DC 20250-1143, and received by the Chief within 45 days from the date of this letter.  The term “FOIA APPEAL” should be placed in capital letters on the front of the envelope or on the subject line of an email to www.wo_foia@fs.fed.us.  You may also fax an appeal to (202) 260-3245.
8.  FOIA does not require that an index be provided to the requester and Forest Service policy does not require providing an index to a requester.  An index may be prepared for internal use.
9.  If agreed upon by the agency, a FOIA requester may view records after exempt material is removed.  An agency employee must be present during the entire viewing and must exercise control over the viewing.  Do not stray from the boundaries of the request.
10.  Requests from other Federal agencies for Forest Service records should not be treated under FOIA.

11.  Congressional requests for records are FOIA requests unless the request is from a committee chair in pursuit of committee business.
12.  Subpoenas for federal records should be handled as FOIA requests.

12 - APPEALS
12 - Exhibit 01

Flowchart of Appeal Process













12.01 - Authority

(FSM 6270.1)

12.05 - Definitions

Freedom of Information Act (FOIA) appeal.  A written petition by the requester seeking administrative review of an adverse determination in response to an original FOIA request.

Timely appeal.  An appeal received by the Chief’s office not later than 45 days from the date of the letter affording the appeal rights.

Untimely appeal.  An appeal received by the Chief’s office beyond the 45 days from the date of the letter affording the appeal rights.

Moot.  A determination sought on a matter which, when rendered, cannot have any practical effect on the existing case.
Record.  As defined in the Federal Records Act, “records” includes all books, papers, maps, photographs, machine readable materials, or other documentary materials, regardless of physical form or characteristics, made or received by an agency of the United States Government under Federal law or in connection with the transaction of public business and preserved or appropriate for preservation by that agency or its legitimate successor as evidence of the organization, functions, policies, decisions, procedures, operations, or other activities of the government or because of the informational value of data in them.  Library and museum material made or acquired and preserved solely for reference or exhibition purposes, extra copies of documents preserved only for convenience of reference and stocks of publications and of processed documents are not included (44 U.S.C. 3301).

Redact.  To protect information pursuant to a FOIA exemption by removing or obscuring portions of agency records responsive to a FOIA request or appeal.

Segregate.  To release portions of each record as appropriate under FOIA rather than withholding the entire record.

12.1 - Review the Appeal

All Freedom of Information Act (FOIA) appeals are processed in the Washington Office FOIA Service Center, by a FOIA analyst.  

The FOIA analyst shall read the appeal carefully and answer the following questions before processing further:

1.  Was the appeal received by the Chief’s office within 45 days of the date of the denial letter?

a.  If yes, proceed with processing the appeal.

b.  If no, notify requester via letter.  Appeal is moot.

2.  Is issue ripe for appeal?

a.  Adequacy of search.

b.  Denial of records.

c.  No records determination.

d.  Fee waiver determination.

e.  Expedited processing determination.

12.2 - Log in the Appeal

The Washington Office FOIA Service Center must maintain a log or use an electronic tracking system to track all FOIA appeals received.  The tracking system must contain the date of the appeal, the date the appeal was received, the requester’s name and address, the subject of the appeal, the program staff assignment, the date the response is due, the date of the response, information related to fees and fee waivers, a list of the exemptions applied, and disposition information.

The FOIA analyst shall also send the requester an acknowledgment letter within 48 hours of receipt.

12.3 - Obtain Records from WO/Region/Station/Areas for Second Search Certification

Contact the FOIA Office that processed the initial request to acquire the pertinent records and documentation at issue in the appeal.  This includes the initial request, all correspondence related to the request, all withheld records with either yellow-highlighted redactions or both a redacted version and unredacted version showing specifically what exemptions were applied, and certification of second search, if applicable.  

A second search reaffirms a search which was reasonably calculated to find responsive records was undertaken.  A second search requires a search designed to capture only responsive records that existed at the time the initial search began.  Consider the description provided by the requester and your knowledge of agency records to help define areas to search.  

Document the following information related to a second search:  

1.  Who performed the search and why was that the appropriate person to search?

2.  Where did that person search and why? 

3.  What type of files were searched (electronic, hard copy, etc.)?

4.  If no records were located, why (such as, file retention period expired, destroyed in fire or flood)?  

12.4 - Make Fee Determination

Charge fees as appropriate and in accordance with new FOIA amendment.  See section 11.4 for details regarding fees and categories of requesters.  

12.5 - Evaluate the Appeal

Evaluate the appeal by analyzing the answers to the following:

1.  What records did the requester initially seek?

2.  Compare the initial request to the appeal.  Is the appeal within the scope of the initial request?

a.  Do you need to contact the requester for clarification of the request?

b.  Is a date range for responsive records applicable?

12.6 - Evaluate the Withheld Records

Evaluate the withheld records by analyzing the answers to the following:

1.  Are the withheld records responsive to the request?

a.  Are they within correct date range, as specified by the requester?

b.  Are they pertaining to the correct topic?

c.  Do they conform to the requester’s description?

2.  Are there segregable portions? 

3.  Did any of the records originate with another Federal agency?  Should the records be referred to that agency?

4.  If records may contain confidential business information, is there adequate documentation from the business submitter to withhold this information?

5.  Was the exemption applied correctly?  See section 11.6, exhibit 01 for a description of the exemptions most commonly used by the Forest Service.

12.7 - Prepare Response to the Appeal

Read the appeal carefully.  Follow these guidelines before processing:

1.  Use file designation 6270-1-2.

2.  Prepare draft double-spaced.

3.  Include the right to judicial review clause in the letter if records are being withheld.

4.  Prepare package for the Office of the General Counsel’s legal sufficiency review.  Separate items in appeal package using index tabs to separate the draft response, initial request, initial response, appeal, records at issue, and background material (including second search certification).

5.  After the Office of the General Counsel concurs for legal sufficiency, prepare single-spaced final response and route for signature by the proper Deputy Chief.

6.  Mail package to appellant with a courtesy copy to the appropriate R/S/A. 

7.  Provide a copy of signed letter to Washington Office FOIA Service Center to close case.

8.  Prepare the FOIA official file to reside with the appropriate subject matter Washington Office staff.

9.  Remind subject matter Washington Office staff to follow FSH 6209.11 for records retention policy.

10.  Follow appropriate agency guidance to comply with the Federal Rules for Civil Procedure.  

13 - ANNUAL REPORT
13.01 - Authority

(FSM 6270.1)

13.05 - Definitions

Agency records.  Records created or obtained by an agency or that are under the dominion and control of the agency.

Appeal.  A requester asking that the request be reviewed at a higher administrative level. 

Average number.  The number obtained by dividing the sum of a group of numbers by the quantity of numbers in the group.  For example, of 3, 7, and 14, the average number is 8.

Complex request.  A FOIA request that an agency using multi-track processing places in a slower track based on the volume and/or complexity of records requested.

Date of receipt.  The date a request is received in the office (Washington Office, regional offices, stations, Area, supervisor offices) responsible for the records responsive to the request.  If the request is not perfected when it is received, a new date of receipt is established when it is perfected.

Day.  A working day (Monday-Friday).

Denial.  An agency decision not to release any part of a record or records in response to a FOIA request because all the information in the requested records is determined by the agency to be exempt under one or more of the FOIA's exemptions, or for some procedural reason (such as because no record is located in response to a FOIA request).

Exemption 3 statute.  A separate federal statute prohibiting the disclosure of a certain type of information and authorizing its withholding under FOIA subsection (b)(3).

Expedited processing.  When a requester has shown an exceptional need or urgency for the records which warrants prioritization of his or her request over other requests that were made earlier.

Glomar response.  A response to a FOIA request that neither admits nor denies the existence of any responsive records on a specifically identified individual other than the requester; the disclosure of which would constitute an invasion of personal privacy.

Grant.  An agency decision to disclose all records in full in response to a FOIA request.

Initial request.  A request for access to records under the Freedom of Information Act.

Median number.  The middle, not average, number.  For example, of 3, 7, and 14, the median number is 7.

Multi-track processing.  A system in which simple requests requiring relatively minimal review are placed in one processing track and more voluminous and complex requests are placed in one or more other tracks.  Requests in each track are processed on a first-in/first-out basis.  A requester who has an urgent need for records may request expedited processing.

Partial grant.  An agency decision to disclose a record in part in response to a FOIA request, deleting information determined to be exempt under one or more FOIA exemptions; or a decision to disclose some records in their entireties, but to withhold others in whole or in part. 

Perfected request.  A request is perfected when it:

a.  Is received in writing;

b.  Clearly describes the records sought; and

c.  Contains a statement about willingness to pay unless a fee waiver is granted.

Processed request or appeal.  A request or appeal for which an agency has taken a final action on the request or the appeal in all respects.

Simple request.  A FOIA request that an agency using multi-track processing places in its fastest (non-expedited) track based on the volume and/or simplicity of records requested.

Time limits.  The time period in the Freedom of Information Act for an agency to respond to a FOIA request (ordinarily 20 working days from proper receipt of a "perfected" FOIA request). 

13.1 - Annual Reporting Requirements

Each FOIA Service Center must compile FOIA statistics on a fiscal year basis and report such information to the Washington Office FOIA Service Center no later than the date provided by Washington Office FOIA Service Center following the fiscal year’s close (7 CFR § 1.20).

13.2 - Report Requirements

For the previous fiscal year, each FOIA Service Center must gather and compile agencywide FOIA and Privacy Act (PA) data as identified by the USDA FOIA Officer.  The Washington Office FOIA Service Center will create a consolidated report and submit it to USDA for the entire agency.

13.3 - Washington Office Reporting Responsibilities

Prepare reply due letters to Washington Office staffs.  The Washington Office FOIA Service Center maintains statistics for the Washington Office on all categories of FOIA/PA information except for overhead costs and staffing.

Prepare reply due letters to regions, stations, or Area.  The Washington Office FOIA Service Center compiles, consolidates, and validates the FOIA/PA data provided by the R/S/A into a final report for submission to the USDA.

Comply with any other requirements imposed by USDA.

13.4 - Region, Station, and Area (R/S/A) Reporting Responsibilities

Provide an accurate consolidated report for each region, station, and Area (R/S/A), by the reply due date.  Direct any questions on the report to the Washington Office FOIA Service Center.
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